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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 8. 2019

Return Receipt Requested In Reply Refer to:
Certified Mail #: _ EPA Complaint No.: 01NO-20-R9

Perris. CA 92570

Re: Acknowledgement and Rejection of Administrative Complaint

Do S

On November 4. 2019, the U.S. Environmental Agency (EPA), External Civil Rights Office
(ECRCO) received your complaint filed against UTC Collins Aerospace (Collins Aerospace),
specifically, the Riverside plant, alleging discrimination based on national origin (Hispanic) in
violation of Title VI of the Civil Rights Act of 1964." You allege that your employer, Collins
Aerospace, discriminated against you and other employees and the surrounding community on
the basis of national origin by failing to test employees for exposure to chromium paint and
failing to address toxic air issues. After careful consideration ECRCO cannot accept the
complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second. it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e..
an alleged discriminatory act based on race, color, national origin, sex. age, or

disability). d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally. the complaint must be filed against an applicant for, or recipient
of. EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ L13;

" Although the communication most recently received by ECRCO did not explicitly allege discrimination, during an
interview with ECRCO, conducted in response 1o earlier correspondence related to your concern about workers’
exposure to chromium paint fumes, you stated that you intended to allege discrimination based on national origin by
Collins Aerospace management.





ECRCO has concluded that it cannot accept this complaint for investigation because it does not
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation.
Specifically. Collins Aerospace is not an applicant for, or recipient of, EPA financial assistance.
As aresult, ECRCO does not have jurisdiction to investigate the claims raised in the complaint.
Accordingly, ECRCO is closing this case as of the date of this letter.
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ECRCO would like to suggest some California State agencies that may be able to assist you in
this matter. The California Air Resources Board (CARB) is the primary state agency responsible
for actions to protect public health from the harmful effects of air pollution. Their helpline can be
reached by email at helpline@arb.ca.gov; by calling (800)242-4450, or by writing to P.O. Box
2815, Sacramento, CA 95812.

The California Office of Environmental Health Hazard Assessment (OEHHA) accepts
complaints from individuals who have “observed an activity, physical evidence of an activity or
have knowledge of what you think may be a possible illegal act that caused harm or damage to
California’s public health or environment.”? OEHHA provides an Environmental Complaint
Form on their website which is found at oehha.ca.gov. They can be reached by calling (916)
324-7572; by emailing answers@oehha.ca.gov. or by writing to OEHHA. P.O. Box 4010,
Sacramento, CA 95812-4010.

Also, you may wish to contact the Division of Occupational Safety and Health (DOSH), better
known as Cal/OSHA with your workplace concerns. They can be reached by calling (714) 558-
4300; or by emailing DIRDOSHRegionlIl@dir.ca.gov. or by writing to Peter Riley, Regional
Manager, 2 MacArthur Place, Suite 720, Santa Ana, CA 92707.

Locally. you can also contact the County of Riverside, Department of Environmental Health's
Health Hazardous Materials Branch. This local agency is responsible for inspecting facilities
that handle hazardous materials, generate hazardous waste, and treat hazardous waste. They can
be reached by calling (951) 358-5055, or by filing a complaint at
http://www.rivcoeh.org/Complaint, or by writing to County of Riverside, Department of
Environmental Health- Riverside Health Bldg., Hazardous Materials, 4065 County Circle Dr
Riverside. CA 92503.

If you have questions about this letter, please contact Dale Rhines, Deputy Director, ECRCO at
(202) 564-4174, via email at rhines.dale@epa.gov or by mail at U.S. EPA, Office of General

> The OEHHA website, at https://ochha.ca.gov/about/contact-us






Counsel. Mail Code 2310A. Room 2524, 1200 Pennsylvania Avenue, NW. Washington, DC,
20460-1000.

CC!

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9
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Sincerely,

L LA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel
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November 8. 2019

Return Receipt Requested In Reply Refer to:
Certified Mail #: [ S EPA Complaint No.: 01NO-20-R9
Kelly Ortberg

Chief Executive Officer
Collins Aerospace

8200 Arlington Ave
Riverside, CA 92503

Re: Acknowledgement and Rejection of Administrative Complaint

Dear Mr. Ortberg:

On November 4, 2019, the U.S. Environmental Agency (EPA), External Civil Rights Office
(ECRCO) received a complaint filed against UTC Collins Aerospace (Collins Aerospace).
specifically, the Riverside plant, alleging discrimination based on national origin (Hispanic) in
violation of Title VI of the Civil Rights Act of 1964." The complaint alleges that Collins
Aerospace discriminated against employees and the surrounding community on the basis of
national origin by failing to test employees for exposure to chromium paint and failing to address
toxic air issues. After carcful consideration ECRCO cannot accept the complaint for
investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation. a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally. the complaint must be filed against an applicant for, or recipient

' Although the communication most recently received by ECRCO did not explicitly allege discrimination, during an
interview with ECRCO, conducted in response to earlier correspondence related to concerns about workers’
exposure to chromium paint fumes, the Complainant stated they intended to allege discrimination based on national
origin by Collins Acrospace management.





Mr. Kelly Ortberg
Page 2

of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
8715,

ECRCO has concluded that it cannot accept this complaint for investigation because it does not
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation.
Specifically, Collins Aerospace is not an applicant for, or recipient of, EPA financial assistance.
As a result, ECRCO does not have jurisdiction to investigate the claims raised in the complaint.
Accordingly, ECRCO is closing this case as of the date of this letter. ECRCO has provided
contact information to the Complainant about other California State agencies that may be able to
assist in this matter.

If you have questions about this letter, please contact Dale Rhines, Deputy Director, ECRCO at
(202) 564-4174, via email at rhines.dale@epa.gov or by mail at U.S. EPA, Office of General
Counsel, Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW. Washington, DC,
20460-1000.

Sincerely,

Bk

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ce: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9

Richard Corey

Executive Officer

California Air Resources Board
P.O. Box 2815

Sacramento, CA 95812





Mr. Kelly Ortberg
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Lauren Zeise, Ph.D.

California Environmental Protection Agency

Office of Environmental Health Hazard Assessment
P.O. Box 2815

Sacramento, CA 95812-2815

Peter Riley, Regional Manager

California Occupational Safety and Health Act
Region 3 - Santa Ana Regional Office '
2 MacArthur Place, Suite 720

Santa Ana, CA 92707

Mike Shalhub

County of Riverside

Department of Environmental Health- Riverside Health Bldg.
Hazardous Materials

4065 County Circle Dr

Riverside, CA 92503










Harrison, Brenda

From:

Sent: Sunday, November 3, 2019 12:40 PM

To: Bell, Aaron L.; Harrison, Brenda; McGhee, Debra; EJHotline;
environmentaljustice@epa.gov; Title VI Complaints; NCI Cancer.gov Staff; _
alewis@agmd.gov

Subject: Fw: CHROMIUM PAINT LEAKAGE AT RIVERSIDE PLANT.

..... F —

From:

To: Fox11news <fox11news@foxtv.com>
Sent: Sunday, November 3, 2019, 09:30:10 AM PST
Subject: Fw: CHROMIUM PAINT LEAKAGE AT RIVERSIDE PLANT.

let me know if you got this email thanks_

----- Forwarded Message -----

From:

To: casewor ginstein.sentate.gov <casewor einstein. sentate gov>; United States Senate

<senator@feinstein.senate.gov>, Cesar Gomez <cesar.gomez@asm.ca.gov>
Sent: Saturday, November 2, 2019, 12:31:21 PM PDT
Subject: Fw: CHROMIUM PAINT LEAKAGE AT RIVERSIDE PLANT.

----- Forwarded Message -----

BRI ©) Frvacy. () (7C) Enforcement Pivacy

To: Fox11news <fox11news@foxtv.com>

Sent: Saturday, November 2, 2019, 12:29:55 PM PDT

Subject: CHROMIUM PAINT LEAKAGE AT RIVERSIDE PLANT.






11:36

8200 Arlington

Riverside, CA 92503

SIC:

NAICS: 333413

Mailing: 8200 Arlington , Riverside, CA 92503

& osha.gov

Union Status: Union

Inspection Type: Complaint

Scope: Partial Advanced Notice:
Ownership: Private
Safety/Health: Health
Close Case:
Related Activity: Type ID
Complaint 1434737

N

LTE el

Close Conference: 09/05/2019

Safety He

Ye

Case Status: PENDING ABATEMENT OF VIOLATIONS

Initial
Violations

Current
Violations

Initial
Penalty

Current
Penalty

FTA
Amount

3

$36,335

$36,335

$0

$0

$0

$0

Violation Summary

1

$0 $635

$0 $635

$0 $0

Serious Willful Repeat Other Unclass Tot:

$0 $36,¢

$0 $36.,¢

$0





THIS IS A COPY OF THE CAL-OSHA FINE THIS SEPTEMBER 5 2019. THE FINE MY COMPANY
UT C COLLINS AEROSPACE THIS YEAR FOR NEGLIGENCE. THE COMPANY HAS NOT
TAKING PROPER ACTIONS, TO TEST OVER 150 EMPLOYEES FOR HAZARDOUS AND TOXIC
PAINT. IN THE PAST SOME EMPLOYEES, HAVE PASSED AWAY OF CANCER, AND OUR
COMPANY HAS NEVER BEEN FINED. SO | ASK YOU TO LOOK IN TO THIS ISSUE WITH THE
LAWSUIT ACROSS THE STREET. THE PEOPLE ACROSS THE STREET HAVE ALLEGED FOR
MANY YEARS THAT OUR COMPANY IS THE CAUSE OF CANCER IN THAT PART OF
RIVERSIDE CA. YOU CAN GOOGLE IT BY PUTTING ARLANZA RIVERSIDE LAWSUIT. SO
PLEASE HELP US OUT TO EX[POSE THIS TOXIC ISSUE THANKS!
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 4, 2019
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 1777 EPA Complaint No. 01R-20-R4

David A. Ludder
9150 McDougal Court
Tallahassee, FI. 32312-4208

Re: Acknowledgement of Administrative Complaint

Dear Mr. Ludder:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your correspondence on October 31, 2019,
alleging discrimination based on race in violation of Title VI of the Civil Rights Act of 1964
involving Alabama Department of Environmental Management.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation. or reject, or
refer the complaint to another Federal agency.

In the interim. if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,

Dale Rhines

Deputy Director

External Civil Rights Compliance Office
Oftice of General Counsel

o Angelia Talbert Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office





Beverly Bannister

Acting Deputy Regional Administrator

Deputy Civil Rights Official
US EPA Region 4

Leif Palmer
Regional Counsel
US EPA Region 4
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 4, 2019
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 1784 EPA File No 01R-20-R4

Lance R. LeFleur

Director

Post Office Box 301463
Montgomery, AL 36130-1463

Re: Acknowledgement of Administrative Complaint

Dear Director LeFleur:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received correspondence on October 31, 2019, alleging
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964 involving
Alabama Department of Environmental Management.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation, or reject, or
refer the complaint to another Federal agency.

In the interim. if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale(@epa.gov.

Sincerely,

=T el [

Dale Rhines

Deputy Director

External Civil Rights Compliance Office
Office of General Counsel

(ol Angelia Talbert Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office





Director Lance R. LeFleur Page 2

Beverly Bannister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

US EPA Region 4

Leif Palmer
Regional Counsel
US EPA Region 4






From: David A. Ludder

To: Covington, Jeryl
Subject: Re: EPA Complaint No. 01R-20-R4 ADEM (City of Dothan MSW/CD Landfill
Date: Wednesday, November 13, 2019 1:46:55 PM

Attachments: 2019.10.28 Revised Scheduling Order.pdf

Per our conversation.
If you need anything else, please advise.

David A. Ludder

Law Office of David A. Ludder, PLLC

9150 McDougal Ct. | Tallahassee, FL 32312-4208
Phone (850) 386-5671 | Fax (203) 306-4110
Facebook | Linkedin | Email | Webpage

The information contained in this email message may be privileged, confidential and protected from disclosure. If you are not the
intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have received this email
message in error, please notify the sender by reply email and delete the message and any attachments.






BEFORE THE
ALABAMA ENVIRONMENTAL MANAGEMENT COMMISSION
BOBBY LEWIS, et al.,
Petitioners,

VS. Docket No. 19-06

ALABAMA DEPARTMENT OF

ENVIRONMENTAL MANAGEMENT,
Respondent,

and

CITY OF DOTHAN,

N N N N N N N N N N N N N N N N N

Intervenor.

REVISED SCHEDULING ORDER

This matter comes before the undersigned by way of an agreement of the parties to issue a
briefing order following the conclusion of the oral testimony on September 19, 2019. That briefing
order was issued on the 10" of October, 2019. Subsequently, the Petitioners have filed a motion for
modification of that order which is well taken. Accordingly, the prior Scheduling Order is revised
as follows:

1. The Petitioners’ brief and recommended order shall be due December 2, 2019.

2. The Respondent’s and Intervenor’s brief and recommended order shall be due January

2,2020.

3. Any responses or replies from any party shall be due to the Commission and the hearing

officer listed below by January 17, 2020.





Done and entered this the 28" day of October, 2019.

s/James F. Hampton

JAMES F. HAMPTON
Hearing Officer

4267 Lomac Street
Montgomery, AL 36106
(334) 213-0213

FAX: (334) 213-0266
ifh@jamesthampton.com

Service as follows by email only:

David A. Ludder

Attorney for Petitioners

Law Office of David A. Ludder, PLLC
DavidALudder@enviro-lawyer.com

P. Christian Sasser, Jr.

A. Todd Carter

Office of General Counsel

Alabama Department of Environmental Management
PCSasser@adem.state.al.us
atcarter(@adem.state.al.us

F. Lenton White
City Attorney

City of Dothan
Iwhite(@dothan.org

Debi Thomas

Executive Assistant

Alabama Environmental Management Commission
aemc(@adem.state.al.us

(Original by mail or hand delivery)

Done this the 28" day of October, 2019.

s/James F. Hampton

JAMES F. HAMPTON
Hearing Officer






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
External Civil Rights Compliance Office

Office of General Counsel
EPA File No.

In the Matter of

Violation of 40 C.F.R. § 7.35(b) by the
Alabama Department of Environmental Management
(Renewal and Modification of Solid Waste Disposal Facility
Permit No. 35-06 for the City of Dothan Sanitary Landfill)

COMPLAINT FOR RELIEF AND SANCTIONS

David A. Ludder
Attorney for Complainants

LAW OFFICE OF DAVID A. LUDDER, PLLC
9150 McDougal Court
Tallahassee, Florida 32312-4208
(850) 386-5671
davidaludder@enviro-lawyer.com
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I. Introduction

Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, provides:

No person in the United States shall, on the ground of race, color, or national

origin, be excluded from participation in, be denied the benefits of, or be

subjected to discrimination under any program or activity receiving Federal

financial assistance.
Pursuant to 42 U.S.C. § 2000d-1, the U.S. Environmental Protection Agency (EPA) is authorized
to issue regulations to achieve the objectives of 42 U.S.C. § 2000d. In accordance therewith,

EPA has promulgated 40 C.F.R. § 7.30 which provides:

No person shall . . . be subjected to discrimination under any program or activity
receiving EPA assistance on the basis of race . . ..

EPA has also promulgated 40 C.F.R. § 7.35(b)which provides inter alia:

A recipient [of EPA financial assistance] shall not use criteria or methods
of administering its program which have the effect of subjecting individuals to
discrimination because of their race . . . or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program with
respect to individuals of a particular race . . ..

This Complaint is filed pursuant to 40 C.F.R. § 7.120(a) which provides, inter alia:

A person who believes that he or she or a specific class of persons has been
discriminated against in violation of this part may file a complaint.

Complainants allege herein that the Alabama Department of Environmental Management
(ADEM) violated 40 C.F.R. § 7.35(b)by renewing and modifying Solid Waste Disposal Facility
Permit No. 35-06" and thereby authorizing the City of Dothan to continue to operate an existing
municipal solid waste landfill, to construct and operate an expansion of the existing municipal

solid waste landfill, and to construct and operate a construction and demolition landfill, in close

' Solid Waste Disposal Facility Permit No. 35 06 (ADEM, May 6, 2019) (Exhibit 1).

1





proximity to a predominantly Black population which has the effect of adversely and disparately
impacting that Black population.

Complainants request that EPA accept this Complaint and conduct an investigation to
determine whether ADEM has violated 40 C.F.R. § 7.35(b). If a violation is found,
Complainants request that EPA secure voluntary and full compliance by ADEM with 40 C.F.R. §
7.35(b). Absent such compliance, Complainants request that EPA initiate proceedings to deny,
annul, suspend, or terminate EPA financial assistance to ADEM.

II. Title VI Background

“Frequently, discrimination results from policies and practices that are neutral on their
face, but have the effect of discriminating.” “Facially-neutral policies or practices that result in
discriminatory effects violate EPA’s Title VI regulations unless it is shown that they are justified
and that there is no less discriminatory alternative.””

A complete or properly pleaded complaint must (1) be in writing; (2) describe the alleged
discriminatory act that violates EPA’s Title VI regulations (e.g., an act that has the effect of

discriminating on the basis of race); (3) identify the EPA financial assistance recipient that

2 Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits (EPA, Feb.
5, 1998), at 2 (footnote omitted); Draft Revised Guidance for Investigating Title VI Administrative Complaints
Challenging Permits, 65 Fed. Reg. 39,667, 39,680 (June 27, 2000).

On June 27, 2000, EPA published Draft Revised Guidance for Investigating Title VI Administrative
Complaints Challenging Permits, 65 Fed. Reg. 39,667-39,687 (June 27, 2000). The Preamble to the Draft Revised
Guidance states that “[o]nce the Draft Revised Guidance for Investigating Title VI Administrative Complaints is
final, it will replace the Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits
(Interim Guidance) issued in February 1998.” 65 Fed. Reg. at 39,650. The Draft Revised Guidance has never been
made final and consequently, the Interim Guidance issued in February 1998 has not been replaced.

3 Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note





committed the alleged discriminatory act; and (4) be filed within 180 calendar days of the alleged
discriminatory act.*

“In a disparate impact case, EPA must determine whether the recipient used a facially
neutral policy or practice that had a sufficiently adverse (harmful) and disproportionate effect
based on race, color, or national origin.” In order to establish a prima facie case of adverse
disparate impact, EPA must (1) identify a specific policy or practice of the recipient; (2) establish
that persons have suffered adversity/harm; (3) establish that persons protected under Title VI
have suffered disparate adversity/harm; and (4) establish a causal connection between the
recipient’s policy or practice and the adversity/harm suffered.’

“Facially-neutral policies or practices that result in discriminatory effects violate EPA’s
Title VI regulations unless it is shown that they are justified and that there is no less

discriminatory alternative.”” “If the evidence establishes a prima facie case of adverse disparate

4 40 C.F.R. § 7.120. See also Case Resolution Manual, Section 2.4 (EPA, Jan. 2017), at 7; Interim
Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note 2, at 6; Draft
Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits, 65 Fed. Reg. at
39,672; Investigation Procedures Manual for the Investigation and Resolution of Complaints Alleging Violations of
Title VI and Other Nondiscrimination Statutes (U.S. Dep’t of Justice, Sep. 1998), at 16.

5 Closure of Admin. Compl. Against Ala. Dep’t of Envtl. Mgmt. (Tallassee Waste Disposal Ctr., Inc.), File
No. 06R 03 R4 (EPA, Apr. 28, 2017), at 4 (footnotes omitted). Accord, Closure of Admin. Complaint Against Ala.
Dep’t of Envtl. Mgmt. (Perry Cnty. Assoc., LLC), File No. 12R 13 R4 (EPA, Mar. 1, 2018), at 4.

8 Closure of Admin. Compl. Against Ala. Dep’t of Envtl. Mgmt. (Tallassee Waste Disposal Ctr., Inc.), File
No. 06R 03 R4, supra note 5, at 4-5. Accord, Closure of Admin. Complaint Against Ala. Dep’t of Envtl. Mgmt.
(Perry Cnty. Assoc., LLC), File No. 12R 13 R4, supra note 5. See also Yerkwood Landfill Complaint Decision
Document, File No. 28R 99 R4 (EPA, July 1, 2003), at 3; Draft Policy Papers Released for Public Comment: Title
VI of the Civil Rights Act of 1964: Adversity and Compliance with Environmental Health Based Thresholds, and
Role of Complainants and Recipients in the Title VI Complaints and Resolution Process, 78 Fed. Reg. 24,739,
24,741 (April 26, 2013); New York City Envt’l Justice Alliance v. Giuliani, 214 F.3d 65, 69 (2nd Cir. 2000).

" Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note





impact, . . . EPA must then determine whether the recipient has articulated a “substantial

bRl

legitimate justification”™ for the challenged policy or practice.”®

“If a recipient shows a ‘substantial legitimate justification’ for its policy or decision, EPA
must also determine whether there are any comparably effective alternative practices that would
result in less adverse impact. In other words, are there ‘less discriminatory alternatives?” Thus,
even if a recipient demonstrates a ‘substantial legitimate justification,” the challenged policy or
decision will nevertheless violate federal civil rights laws if the evidence shows that ‘less
discriminatory alternatives’ exist.”

“In the event that EPA finds discrimination in a recipient’s program, and the recipient is
not able to come into compliance voluntarily, EPA is required by its Title VI regulations to

initiate procedures to deny, annul, suspend, or terminate EPA funding.”"® 40 C.F.R. § 7.130(a).

“EPA also may use any other means authorized by law to obtain compliance, including referring

¥ Closure of Admin. Compl. Against Ala. Dep’t of Envtl. Mgmt. (Tallassee Waste Disposal Ctr., Inc.), File
No. 06R 03 R4, supra note 5, at 5. Accord, Closure of Admin. Complaint Against Ala. Dep’t of Envtl. Mgmt. (Perry
Cnty. Assoc., LLC), File No. 12R 13 R4, supra note 5, at 5. See also Interim Guidance for Investigating Title VI
Administrative Complaints Challenging Permits, supra note 2, at 11; Draft Revised Guidance for Investigating Title
VI Administrative Complaints Challenging Permits, 65 Fed. Reg. at 39683.

® Closure of Admin. Compl. Against Ala. Dep’t of Envtl. Mgmt. (Tallassee Waste Disposal Ctr., Inc.), File
No. 06R 03 R4, supra note 5, at 5. Accord, Closure of Admin. Complaint Against Ala. Dep’t of Envtl. Mgmt. (Perry
Cnty. Assoc., LLC), File No. 12R 13 R4, supra note 5, at 5. See Interim Guidance for Investigating Title VI
Administrative Complaints Challenging Permits, supra note 2, at 11 (“If a less discriminatory alternative is
practicable, then the recipient must implement it to avoid a finding of noncompliance with the regulations.”); Title VI
Legal Manual, Section VII (U.S. Dep’t of Justice, undated), at 37 (“Title VI requires recipients to implement a ‘less
discriminatory alternative’ if it is feasible and meets their legitimate objectives.”).

10" Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note
2, at 3 (footnotes omitted) (citing 40 C.F.R. §§ 7.115(e), 7.130(b), 7.110(c)).
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the matter to the Department of Justice (DOJ) for litigation. In appropriate cases, DOJ may file
suit seeking injunctive relief.”' 40 C.F.R § 7.130(a).
III. Complainants
“A person who believes that he or she or a specific class of persons has been
discriminated against in violation of this part may file a complaint. The complaint may be filed
by an authorized representative.” 40 C.F.R. § 7.120(a)."
The names, addresses, telephone numbers of the persons making this Complaint are as

follows:

The Complainants are Black who believe that they and other Blacks have been discriminated

against by ADEM in violation of 40 C.F.R. § 7.35(b) as a result of ADEM’s renewal and

"I

"> Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits,
supra note 2, purports to establish more stringent standing requirements than are contained in 40 C.F.R. § 7.120(a).
The Draft Revised Guidance provides that the following persons may file a complaint:

(a) A person who was allegedly discriminated against in violation of EPA’s Title VI
regulations;

(b) A person who is a member of a specific class of people that was allegedly
discriminated against in violation of EPA’s Title VI regulations; or

(c) A party that is authorized to represent a person or specific class of people who were
allegedly discriminated against in violation of EPA’s Title VI regulations.

Id., 65 Fed. Reg. at 39672 (emphasis added). Notably, the Draft Revised Guidance requires that a complainant be
the victim of the alleged discrimination or a member of the protected class discriminated against. The Draft Revised
Guidance omits the option in 40 C.F.R. § 7.120(a) that any person — including a person who is not a member of a
protected class — who believes that a specific class of persons has been discriminated against in violation of 40
C.F.R. Part 7 may file a complaint. “Ifthe text of a regulation is unambiguous, a conflicting agency interpretation
will necessarily be ‘plainly erroneous or inconsistent with the regulation’ in question.” Chase Bank USA, N.A. v.
McCoy, 562 U.S. 195,211,131 S. Ct. 871, 882 (2011). Accord, Legal Envtl. Assistance Found., Inc. v. U.S. Envtl.
Prot. Agency, 276 F.3d 1253, 1263 (11th Cir. 2001); Sierra Club v. Johnson, 436 F. 3d 1269, 1274 (11th Cir. 2006).
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modification of Solid Waste Disposal Facility Permit No. 35-06." The undersigned is the
attorney for and authorized representative of the Complainants. All contacts with the
Complainants should be made through the undersigned or with the express permission of the
undersigned.
IV. Recipient

A “recipient” includes any State, any instrumentality of a State, any public agency,
institution, organization, or other entity to which Federal financial assistance is extended. 40
C.F.R. § 7.25. “EPA awards grants on an annual basis to many state and local agencies that
administer continuing environmental programs under EPA’s statutes. As a condition of
receiving funding under EPA’s continuing environmental program grants, recipient agencies
must comply with EPA’s Title VI regulations, which are incorporated by reference into the
grants.”"* “Title VI creates for recipients a nondiscrimination obligation that is contractual in
nature in exchange for accepting Federal funding. Acceptance of EPA funding creates an
obligation on the recipient to comply with the regulations for as long as any EPA funding is

extended.”"

'3 Solid Waste Disposal Facility Permit No. 35 06, supra note 1.

' Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note
2, at2.

5 Id., at 2 (footnote omitted).





“Program or activity” and “program” includes all of the operations of a department,
agency, or other instrumentality of a State, any part of which is extended Federal financial
assistance.'®

Therefore, unless expressly exempted from Title VI by Federal statute, all
programs and activities of a department or agency that receives EPA funds are
subject to Title VI, including those programs and activities that are not
EPA-funded. For example, the issuance of permits by EPA recipients under solid
waste programs administered pursuant to Subtitle D of the Resource Conservation
and Recovery Act (which historically have not been grant-funded by EPA), or the
actions they take under programs that do not derive their authority from EPA
statutes (e.g., state environmental assessment requirements), are part of a program
or activity covered by EPA’s Title VI regulations if the recipient receives any
funding from EPA."

ADEM was a recipient of financial assistance from EPA at the time of the alleged
discriminatory act. For example, EPA has awarded grants to ADEM as shown in Table 1.

Table 1
EPA FINANCIAL ASSISTANCE AWARDED TO ADEM

) 1400 Coliseum Blvd
00081418 66.805 AL Dept of Environmental Management JUL-30-2018 | 51,122,000 0CT-01-2017 | SEP-30-2019
Montgomery, AL 36110

. 1400 Coliseum Blvd
01000118 66.458 AL Dept of Environmental Management SEP-18-2018 | 517,948,000 0OCT-01-2018 | SEP-30-2022
Montgomery, AL 36110

: . 1400 Coliseum Blvd
95411118 66.804 AL Dept of Environmental Management AUG-03-2018 | $646,000 0CT-01-2017 | SEP-30-2019
Montgomery, AL 36110

i 1400 Coliseum Blvd
96464619 66.605 AL Dept of Environmental Management DEC-12-2018 | 512,513,498 0OCT-01-2018 | SEP-30-2023
Montgomery, AL 36110

: 1400 Coliseum Blvd
98447218 66.468 AL Dept of Environmental Management SEP-19-2018 | 523,944,000 0OCT-01-2018 | OCT-01-2022
Montgomery, AL 36110

6 40 C.F.R. § 7.25; Civil Rights Restoration Act of 1987, Pub. L. 100-259, 102 Stat. 28.

7" Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note
2, at 2-3 (footnotes omitted).





V. Discriminatory Act

The alleged discriminatory act is the renewal and modification of Solid Waste Disposal
Facility Permit No. 35-06 by ADEM on May 6, 2019.'® The permit renewal authorizes the City
of Dothan to continue to operate an existing 78-acre solid waste disposal facility, including an
existing 55-acre municipal solid waste landfill. The permit modification authorizes the City of
Dothan to expand the solid waste disposal facility to 522.19 acres, to construct and operate a new
20.6-acre lateral expansion of the municipal solid waste landfill, and to construct and operate a
new 15.0-acre construction and demolition landfill. These modifications will extend the active
life of the facility for up to 20 years." Solid Waste Disposal Facility Permit No. 35-06*
authorizes the disposal of “[n]on-hazardous, non-infectious putrescible and non-putrescible
wastes including but not limited to municipal solid waste, industrial waste, commercial waste,
construction and demolition waste, rubbish, sludge and special waste approved by ADEM” in the
municipal solid waste disposal area. The permit authorizes the disposal of “[n]on-putrescible
and non-hazardous construction and demolition waste, and rubbish as defined by ADEM Rule

335-13-1-.03” in the construction and demolition disposal area. The permit authorizes a

'8 Solid Waste Disposal Facility Permit No. 35 06, supra note 1. “Generally, permit renewals should be
treated and analyzed as if they were new facility permits, since permit renewal is, by definition, an occasion to
review the overall operations of a permitted facility and make any necessary changes.” Interim Guidance for
Investigating Title VI Administrative Complaints Challenging Permits, supra note 2, at 7. “Permit modifications
that result in a net increase of pollution impacts . . . may provide a basis for an adverse disparate impact finding, and,
accordingly, OCR will not reject or dismiss complaints associated with permit modifications without an examination
of the circumstances to determine the nature of the modification.” /d.

' The City of Dothan Sanitary Landfill commenced operation at or adjacent to its present location in 1969.
Under Permit No. 35-01, the City operated a municipal solid waste landfill until completion of closure in November
1995. Under Permit No. 35-06, the City operated a 55-acre municipal solid waste landfill from November 1990 until
June 2014. On May 6, 2019, ADEM issued a modification of Permit No. 35-06 to add a 20.6-acre expansion to the
existing municipal solid waste landfill as well as a new 15.0-acre construction/demolition waste landfill.

2 Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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maximum daily average disposal volume of 400 tons of waste per day. The permitted service
area of the City of Dothan Sanitary Landfill is Houston County, Alabama; the City of Dothan,
Alabama; and the City of Headland, Alabama.
VI. Timeliness

40 C.F.R. § 7.120(b)(2) requires that a complaint alleging discrimination under a
program or activity receiving EPA financial assistance must be filed within 180 days after the
alleged discriminatory act. The renewal and modification of Solid Waste Disposal Facility
Permit No. 35-06*' by ADEM occurred on May 6, 2019. Accordingly, the filing of this
Complaint is timely if received by EPA on or before November 2, 2019.

VII. Adversities/Harms Suffered

The adversities/harms that will be suffered by persons from the activities authorized by

renewal and modification of Solid Waste Disposal Facility Permit No. 35-06* include the

following:*

.
2 1d.

» Although disposal of waste in the expanded municipal solid waste landfill and new
construction/demolition landfill has not yet begun, Complainants assert that the adverse impacts described herein
will result from operation of the expanded City of Dothan Sanitary Landfill because residents have suffered such
adverse impacts from operation of the City of Dothan Sanitary Landfill from 1969 to 2014 (45 years) and the
renewal and modification of Permit No. 35-06 includes no new requirements that would mitigate the historical
adverse impacts. See, e.g., Public Hearing for the Proposed Renewal of Municipal Solid Waste Landfill Permit No.
35 06 (ADEM, June 6, 2013) (Exhibit 2); Public Comments on Proposed Renewal of Permit No. 35 06 (ADEM,
June 2013) (Exhibit 3); Response to Comments on Proposed Renewal of Permit No. 35 06 (ADEM, Oct. 21,2013)
(Exhibit 4); Public Comments on Draft Modification of Permit No. 35 06 (ADEM, Nov. 2015) (Exhibit 5);
Response to Comments on Draft Modification of Permit No. 35 06 (ADEM, Jan. 8, 2016) (Exhibit 6), Public
Hearing — Proposed Modification of Dothan Municipal Solid Waste Landfill Permit No. 35 06 (ADEM, June 29,
2017) (Exhibit 7); Public Comments on Draft Modification of Permit No. 35 06 (ADEM, June 2017) (Exhibit 8);
Response to Comments on Draft Modification of Permit No. 35 06 (ADEM, Nov. 1, 2017) (Exhibit 9); Public
Hearing for Proposed Renewal of Municipal Solid Waste Permit No. 35 06 (ADEM, Feb. 28, 2019) (Exhibit 10);
Public Comments on Proposed Renewal and Modification of Permit No. 35 06 (ADEM, Mar. 2019) (Exhibit 11);

(continued...)





A. Frequent exposure to unpleasant odors from the landfill that interfere with the
enjoyment of life and property.**

B. Exposure to disease vectors from the landfill, including buzzards, racoons,
opossums, foxes, snakes, and flies that may be carriers of infectious viruses, bacteria, and
parasites.”

C. Exposure to visible emissions of fugitive dust from the landfill that cause
particulate deposition on personal and real property.*®

D. Reduced property values.”’

(...continued)
Response to Comments on Proposed Renewal and Modification of Permit No. 35 06 (ADEM, May 6, 2019)
(Exhibit 12).

* These odor emissions are a violation of Ala. Admin. Code r. 335-3-1-.08 and the Alabama State
Implementation Plan approved by the Administrator of the U.S. Environmental Protection Agency at 40 C.F.R. §
52.50. See Ala. Admin. Code rs. 335-3-1-.02(e) (definition of “air pollution™); 335-3-1-.02(d) (definition of “air
contaminant™); 335-3-1-.02(ss) (definition of “odor”). These provisions are made applicable to solid waste disposal
facilities by Ala. Admin. Code rs. 335-13-4-.01(3) and 335-13-4-.22(3)(a).

> The breeding and accumulation of disease vectors at the landfill is a violation of Ala. Admin. Code T.
335-13-4-.22(2)(d).

%6 These visible fugitive dust emissions are a violation of the Alabama State Implementation Plan approved
by the Administrator of the U.S. Environmental Protection Agency at 40 C.F.R. § 52.50. The Alabama State

Implementation Plan is made applicable to solid waste disposal facilities by Ala. Admin. Code r. 335-13-4-.22(3)(a).

77 See, e.g., Cameron, T.A., Directional Heterogeneity in Distance Profiles in Hedonic Property Value
Models, 51 J. Envtl. Econ. and Mgmt. 26-45 (2006); Guntermann, K.L., Sanitary Landfills, Stigma and Industrial
Land Values,” 10 J. Real Estate Research 531-542 (1995); Hirshfeld, S. et al., Assessing the True Cost of Landfills,
10 Waste Mgmt. and Research 471-484 (1992); Hite, D., 4 Random Utility Model of Environmental Equity, 31
Growth and Change 40-58 (2000); Hite, D., Information and Bargaining in Markets for Environmental Quality, 74
Land Econ. 303-316 (1998); Hite, D., et al., Property Value Impacts of an Environmental Disamenity: The Case of
Landfills, 22 J. Real Estate Fin. and Econ. 185-202 (2001); Kinnaman, T.C., 4 Landfill Closure and Housing
Values, 27 Contemporary Econ. Policy 380-389 (2009); Lim, J.S., et al., Does Size Really Matter? Landfill Scale
Impacts on Property Values, 14 Applied Econ. Letters 719-723 (2007); Nelson, A.C., et al., Price Effects of
Landfills on House Values, 68 Land Econ. 359-365 (1992); Ready, R.C., Do Landfills Always Depress Nearby
Property Values?, 32 J. Real Estate Research 321-339 (2010); Reichert, A.K., et al., The Impact of Landfills on
Residential Property Values, 7 J. Real Estate Research 297-314 (1992); Wilson, S.E., Evaluating the Potential
Impact of a Proposed Land(fill, 778 Appraisal Journal 24-36 (2009); Spector, K., et al., Review of Current Property

(continued...)
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VIII. Disparate Adversities/Harms
The adversities/harms described above have fallen and will continue to fall disparately

upon persons of the Black race. This is illustrated by the 2010 census data included in Table 2.

Table 2
BLACK POPULATIONS IN RELEVANT GEOGRAPHIES

1.0 Mile
Radius from
Population 20.6 Acre City of City of Houston State of
Category MSW Dothan? Headland? County’ Alabama’
Landfill
Expansion'
Total 705 65.496 4510 101,547 4,779,736
Population
Black 608 21312 1,238 26,038 1251311
Population
Percent 86% 32.5% 27.5% 25.6% 26.2%
Black
White 83 41,298 3,162 71,053 3,275,394
Population
P‘f’vrlfiet‘;t 12% 63.1% 70.1% 70.0% 68.5%

' All data from EPA’s EJISCREEN Census 2010 Summary Report.
2 All data from U.S. Census Bureau (2010).
* Black or African American alone - Not Hispanic or Latino.

%7(...continued)
Valuation Literature, Indus. Econ., Inc. (1999); and Property Values (Ctr. Health, Env’t and Justice, June 2015).
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“EPA [compares] the percentage of African Americans in [the] affected population with
the percentage of African Americans in the service area of [the] landfill and in the State to
determine whether African Americans near the landfill[] [are] disproportionately affected by
potential impacts.”®® The designated service area for the City of Dothan Sanitary Landfill is the
City of Dothan, the City of Headland, and Houston County. The predominant race in these areas
is White. Table 2. Inasmuch as the percentage of Blacks suffering adversities/harms from the
City of Dothan Sanitary Landfill far exceeds the percentage of Blacks in the service area and
State of Alabama, the alleged adversities/harms are “disparate.””

IX. Justification

“If the recipient can neither rebut the initial finding of disparate impact nor develop an
acceptable mitigation plan, then the recipient may seek to demonstrate that it has a substantial,
legitimate interest that justifies the decision to proceed with the permit notwithstanding the
disparate impact.”® “Substantial legitimate justification” in a disparate impact case requires a

showing that the policy or practice in question is demonstrably related to a significant, legitimate

interest of the recipient.’’ “The analysis requires balancing recipients’ interests in implementing

2 Yerkwood Landfill Complaint Decision Document, File No. 28R 99 R4 (EPA, July 1, 2003), at 5. See
Investigative Report for Title VI Administrative Complaint (Yerkwood Landfill Complaint), File No. 28R 99 R4
(EPA, June 2003), at 10.

¥ See Yerkwood Landfill Complaint Decision Document, EPA OCR File No. 28R 99 R4, supra note 28, at

3 Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note
2,at4. Accord, Closure of Admin. Compl. Against Ala. Dep’t of Envtl. Mgmt. (Tallassee Waste Disposal Ctr., Inc.),
EPA File No. 06R 03 R4, supra note 5, at 5; Closure of Admin. Complaint Against Ala. Dep’t of Envtl. Mgmt.
(Perry Cnty. Assoc., LLC), EPA File No. 12R 13 R4, supra note 5, at 5.

3 Closure of Admin. Compl. Against Ala. Dep’t of Envtl. Mgmt. (Tallassee Waste Disposal Ctr., Inc.), EPA

File No. 06R 03 R4, supra note 5, at 5; Closure of Admin. Complaint Against Ala. Dep 't of Envtl. Mgmt. (Perry
(continued...)
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their policies with the substantial public interest in preventing discrimination.”* “Merely
demonstrating that the permit complies with applicable environmental regulations will not

9933 ¢

ordinarily be considered a substantial, legitimate justification. [T]here must be some

articulable value to the recipient in the permitted activity.”*
ADEM has not articulated a value to it or the State of Alabama in the permitting of the
City of Dothan Sanitary Landfill. It is not likely that ADEM or the State of Alabama has a
substantial, legitimate interest in the permitting of the City of Dothan Sanitary Landfill.
X. Recipient’s Authorities

EPA guidance provides that “OCR will accept for processing only those Title VI

complaints that include at least an allegation of a disparate impact concerning the types of

31(...continued)
Cnty. Assoc., LLC), EPA File No. 12R 13 R4, supra note 5, at 5. See also Investigative Report for Title VI
Administrative Complaint (Yerkwood Landfill Complaint), File No. 28R 99 R4, supra note21, at 60 (“The
justification must be necessary to meet ‘a legitimate, important goal integral to [the recipient’s] mission.”); Interim
Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note 2, at 11 (the
recipient may ‘justify’ the decision to issue the permit notwithstanding the disparate impact, based on the substantial,
legitimate interests of the recipient.”); Draft Revised Guidance for Investigating Title VI Administrative Complaints
Challenging Permits, 65 Fed. Reg. at 39,654 (“Generally, the recipient would attempt to show that the challenged
activity is reasonably necessary to meet a goal that is legitimate, important, and integral to the recipient’s
institutional mission.”); Title VI Legal Manual, Section VI, supra note 9, at 31 (“‘Substantial legitimate
justification’ in a disparate impact case . . . requires [a recipient] to show that the policy or practice in question is
demonstrably related to a significant, legitimate [environmental] goal.”).

32 Closure of Admin. Compl. Against Ala. Dep’t of Envtl. Mgmt. (Tallassee Waste Disposal Ctr., Inc.), EPA
File No. 06R 03 R4, supra note 5, at 5; Accord, Closure of Admin. Complaint Against Ala. Dep’t of Envtl. Mgmt.
(Perry Cnty. Assoc., LLC), EPA File No. 12R 13 R4, supra note 5, at 5. See also Title VI Legal Manual, Section
VII, supra note 9, at 31 (“analysis requires a delicate balancing of recipients’ interests in implementing their policies
with the substantial public interest in preventing discrimination.”).

3 Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note
2,at 11.

3* Id. See also Title VI Legal Manual, Section VII, supra note 9, at 35 (“Mere compliance with rules
unrelated to civil rights prohibitions does not legitimize a justification that would otherwise be insufficient under
Title VI to justify adverse disparate impacts. In most instances, determining compliance with other rules or
requirements involves reasoning based exclusively on those rules and does not include considerations required by
Title VI.””) (quotation marks omitted).
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% “In determining the nature

impacts that are relevant under the recipient’s permitting program.
of stressors (e.g., chemicals, noise, odor) and impacts to be considered, OCR would expect to
determine which stressors and impacts are within the recipient’s authority to consider, as defined
by applicable laws and regulations.”*® Complainants submit that this position is wrong as a
matter of law.

40 C.F.R. § 7.30 provides that “[n]o person shall . . . be subjected to discrimination under
any program or activity receiving EPA assistance on the basis of race . . ..” In addition, 40
C.F.R. § 7.35(b) provides that “[a] recipient shall not use criteria or methods of administering its
program or activity which have the effect of subjecting individuals to discrimination because of
their race . . ..” To establish discrimination under these provisions, EPA must find that “first, a
facially neutral policy casts an effect on a statutorily-protected group; second, the effect is
adverse; and finally, the effect is disproportionate.”’ In Sandoval v. Hagan,” the Director of the
Alabama Department of Public Safety had imposed an English-only language requirement for
giving driver’s license examinations. Sandoval sued contending that the requirement violated

Title VI of the Civil Rights Act of 1964. The Court held that Sandoval was correct the

English-only language requirement resulted in discrimination based on national origin because

3 Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note
2, at 8; Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits, 65 Fed.
Reg. at 39678.

% Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits, 65
Fed. Reg. at 39678. See id., 65 Fed. Reg. at 39670-71.

1 Sandoval v. Hagan, 197 F.3d 484, 508 (11th Cir. 1999) (citing Elston v. Talladega County Bd. of Educ.,
997 F.2d 1394, 1407 (11th Cir. 1993)), rev’d on other grounds sub nom., Alexander v. Sandoval, 532 U.S. 275
(2001).

*1d.
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“the inability to drive a car adversely affects individuals in the form of lost economic
opportunities, social services, and other quality of life pursuits.”*’ Although these adverse effects
were not within the authority of the Alabama Department of Public Safety to consider, the Court
recognized them as sufficient to establish disproportionate adverse effects on a group protected
by Title VL.

As discussed below, ADEM has express authority under the Alabama Administrative
Code to regulate landfill practices that may cause odors, fugitive dust, and disease vectors. It
also has express authority to establish buffer zones to protect against adverse aesthetic impacts
(e.g., odor, fugitive dust). Ala. Admin. Code r. 335-13-4-.12(2)(f). ADEM does not, however,
have express authority to address reductions in property values that often occur as a consequence
of landfill operations. Nevertheless, the permit modification granted by ADEM which authorizes
the construction and operation of the expanded City of Dothan Sanitary Landfill will have the
disproportionate adverse effect of subjecting persons of a protected group to reductions in the
value of their property. This adverse economic effect is cognizable under Title VI,
notwithstanding EPA’s contrary pronouncements. To hold otherwise would allow state
legislatures and state administrative agencies to define what is and is not actionable
discrimination under Title VI and would undermine achievement of the objectives of Title V1.

A. Odors

“[One aspect of municipal solid waste] landfill emissions is the offensive odor associated

with landfills. While the nature of the wastes themselves contribute to the problem of odor, the

¥ 1d.
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gaseous decomposition products are often characteristically malodorous and unpleasant. Various
welfare effects may be associated with odors, but due to the subjective nature of the impact and
perception of odor, it is difficult to quantify these effects. Studies indicate that unpleasant odors
can discourage capital investment and lower the socioeconomic status of an area. Odors have
been shown to interfere with daily activities, discourage facility use, and lead to a decline in
property values, tax revenues, and payroll . . ..”*

ADEM has ample authority to prohibit and control odors from municipal solid waste
landfills and construction/demolition landfills through imposition of permit requirements,
including enhanced cover frequency, depth, or density; working face area reduction; aesthetic
buffer zones; or other requirements.

1. Prohibited odors

Solid Waste Disposal Facility Permit No. 35-06 provides that “[t]his landfill may be
subject to ADEM Admin. Code Division 3 and the Federal Clean Air Act.”*' This same
provision was included in two previous permits.** This permit condition has proven to be
ineffective in preventing the emission of odors from the City of Dothan Sanitary Landfill that are
unpleasant to persons and interfere with the enjoyment of life or property. The Complainants

suffered these adverse effects from the operation of the City of Dothan Sanitary Landfill from

1969 to June 2014, at which time the landfill ceased disposal of most waste and the odors

4 Standards of Performance for New Stationary Sources and Guidelines for Control of Existing Sources:
Municipal Solid Waste Landfills, 61 Fed. Reg. 9,905, 9,917 (Mar. 12, 1996).

4 Solid Waste Disposal Facility Permit No. 35 06, supra note 1, at Section VL.

42 Solid Waste Disposal Facility Permit No. 35 06 (ADEM, Oct. 21, 2013) (Exhibit 13); Solid Waste
Disposal Facility Permit No. 35 06 (ADEM, Apr. 21, 2008) (Exhibit 14).
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significantly decreased. With the expansion of the municipal solid waste landfill and new
construction/demolition landfill as authorized by Solid Waste Disposal Facility Permit No. 35-
06%  subject to the same ineffective permit condition Complainants will again suffer these
adverse effects for many more years.

Ala. Admin. Code r. 335-13-4-.22(3)(a) (applicable to municipal solid waste landfills)
provides:

(a) Owners or operators of all MSWLFs must ensure that the units do not

violate any applicable requirements developed under a State Implementation Plan

(SIP) approved or promulgated by the Administrator pursuant to Section 110 of

the Clean Air Act, as amended.
Ala. Admin. Code rs. 335-3-1-.02(1)(d), 335-3-1-.02(1)(e), 335-3-1-.02(1)(ss) and 335-3-1-.08,
discussed below, have been approved by the Administrator of the U.S. Environmental Protection
Agency as part of the State Implementation Plan for Alabama under section 110 of the Clean Air
Act, 42 U.S.C. § 7410. See 40 C.F.R. §§ 52.50, 52.53. These provisions apply to municipal
solid waste landfills and construction/demolition landfills.

Ala. Admin. Code r. 335-3-1-.08 provides:

No person shall permit or cause air pollution, as defined in Rule 335-3-1-.02(1)(e)

of this Chapter by the discharge of any air contaminant for which no ambient air

quality standards have been set under Rule 335-3-1-.03(1).
“Air Pollution” means “the presence in the outdoor atmosphere of one or more air contaminants
in such quantities and duration as are, or tend to be, injurious to human health or welfare, animal

or plant life, or property, or would interfere with the enjoyment of life or property . ...” Ala.

Admin. Code r. 335-3-1-.02(1)(e) (emphasis added). “Air Contaminant” means “any solid,

4 Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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liquid, or gaseous matter, any odor, or any combination thereof, from whatever source.” Ala.
Admin. Code r. 335-3-1-.02(1)(d) (emphasis added). “Odor” means “smells or aromas which are
unpleasant to persons or which tend to lessen human food and water intake, interfere with sleep,
upset appetite, produce irritation of the upper respiratory tract, or cause symptoms or nausea, or
which by their inherent chemical or physical nature or method or processing are, or may be,
detrimental or dangerous to health. Odor and smell are used interchangeably herein.” Ala.
Admin. Code r. 335-3-1-.02(1)(ss). No ambient air quality standards have been set under Rule
335-3-1-.03(1) for odors.

Thus, ADEM could have imposed permit conditions that require that the City of Dothan
Sanitary Landfill not emit odors that violate Ala. Admin. Code r. 335-3-1-.08. However, ADEM
did not include any such conditions in Solid Waste Disposal Facility Permit No. 35-06.*

2. Enhanced cover requirements

Odors are typically reduced by eliminating the direct contact of wind with disposed
waste.* Notwithstanding the prohibition of Ala. Admin. Code r. 335-3-1-.08, ADEM has relied
almost exclusively on minimum cover requirements to achieve odor control.** EPA has

recognized that should unwanted effects persist after implementation of minimum cover

4 Jd. ADEM has acknowledged that odors are common to landfills, e.g., Response to Comments on Draft
Modification of Permit No. 35 06 (ADEM, Jan. §, 2016) (Exhibit 6) at Response to Comment #1, but has failed to
determine whether such odors violate the EPA-approved State Implementation Plan or Ala. Admin. Code r. 335-3-1-
.08.

4 Solid Waste Disposal Facility Technical Manual (EPA530-R-93-017, Nov. 1993), at § 3.3.3.

4 Response to Comments on Proposed Renewal of Permit No. 35 06 (ADEM, Oct. 21,2013) (Exhibit 4),
at Response to Comment #3; Response to Comments on Draft Modification of Permit No. 35 06 (ADEM, Jan. 8,
2016) (Exhibit 6), at Response to Comment #1; Response to Comments on Draft Modification of Permit No. 35 06
(ADEM, Nov. 1, 2017) (Exhibit 9), at 1; Response to Comments on Proposed Renewal and Modification of Permit
No. 35 06 (ADEM, May 6, 2019) (Exhibit 12), at 1-2.
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requirements, the owner or operator may be required to increase the amount of soil used or apply
it more frequently.?’

Solid Waste Disposal Facility Permit No. 35-06 provides:

Cover Requirements. The Permittee shall cover all wastes as required by 335-13.

The municipal solid waste disposal area shall be covered at the conclusion of each

day’s activities. The construction and demolition waste disposal area shall be
covered at the conclusion of each week’s activities.*

ADEM relies on this cover requirement to “control” odors. This same permit requirement was
included in two previous permits.* ADEM’s reliance on the minimum cover requirements has
proven to be ineffective in preventing the emission of odors from the City of Dothan Sanitary
Landfill that are unpleasant to persons and interfere with the enjoyment of life or property. The
Complainants suffered these adverse effects from the operation of the City of Dothan Sanitary
Landfill from 1969 to June 2014, at which time the landfill ceased disposal of most solid waste
and the odors decreased significantly in frequency and intensity. With the expansion of the
municipal solid waste disposal area and construction/demolition disposal area at the City of
Dothan Sanitary Landfill as authorized by Solid Waste Disposal Facility Permit No. 35-06>°
subject to the same ineffective cover requirements Complainants will again suffer these adverse
effects for many more years.

Ala. Admin. Code r. 335-13-4-.15 (applicable to all landfills) provides:

47 Solid Waste Disposal Facility Technical Manual, supra note 45, at § 3.3.3. See Solid Waste Disposal
Facility Criteria, 56 Fed. Reg. 50,978, 51,050 (Oct. 9, 1991).

8 Solid Waste Disposal Facility Permit No. 35 06, supra note 1, at Section 111, H.
4 See supra note 42.

% Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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Cover. Daily, weekly, or some other periodic cover shall be required at all
landfill units, as determined by the Department.

(1) The suitability and volume of any soils for daily, intermediate and
final cover requirements shall be determined by soil borings and analysis.

(2) Any proposal to use alternate cover systems shall be submitted to and
approved by the Department prior to implementation.

(Emphasis added). Thus, ADEM could have imposed permit conditions that require periodic
cover more often than at the conclusion of each day’s operation in the case of the expanded
municipal solid waste disposal area at the City of Dothan Sanitary Landfill and more often than
at the conclusion of each week’s operation in the case of the new construction/demolition
disposal area at the City of Dothan Sanitary Landfill to reduce the emission of odors. However,
ADEM did not include such conditions in Solid Waste Disposal Facility Permit No. 35-06.'
Ala. Admin. Code r. 335-13-4-.22(1) (applicable to municipal solid waste landfills)
provides:
Daily Operation.
(a) All waste shall be covered as follows:
1. A minimum of six inches of compacted earth or other alternative cover
material that includes but is not limited to foams, geosynthetic or waste products,
and is approved by the Department shall be added at the conclusion of each day’s
operation or as otherwise approved by the Department to control . . . odors . . ..
(Emphasis added). Thus, ADEM could have imposed permit conditions that require cover of
municipal solid waste at the City of Dothan Sanitary Landfill with more than six inches of earth

at the conclusion of each day’s operation and could have required cover of municipal solid waste

at the City of Dothan Sanitary Landfill more often than at the conclusion of each day’s operation

.
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to reduce the emission of offensive odors. However, ADEM did not include such conditions in
Solid Waste Disposal Facility Permit No. 35-06.>
Ala. Admin. Code r. 335-13-4-.23(1)(a) (applicable to construction/demolition landfills)
provides:
All waste shall be covered as follows:
1. A minimum of six inches of compacted earth or other alternative cover
material that includes but is not limited to foams, geosynthetic or waste products,
and is approved by the Department shall be added at the conclusion of each
week’s operation or as otherwise specified by the Department to control . . . odors
(Emphasis added). Thus, ADEM could have imposed permit conditions that require cover of
construction/demolition waste at the City of Dothan Sanitary Landfill with more than six inches
of earth at the conclusion of each week’s operation and could have required require cover of
construction/demolition waste at the City of Dothan Sanitary Landfill more often than at the
conclusion of each week’s operation to reduce the emission of offensive odors. However,
ADEM did not include such conditions in Solid Waste Disposal Facility Permit No. 35-06.”
Ala. Admin. Code r. 335-13-4-.22(3)(b) (applicable to municipal solid waste landfills)
provides:
Notwithstanding this Rule, additional requirements for operating and
maintaining a MSWLF may be imposed by the Department, as deemed necessary,
to comply with the Act and this Division.

(Emphasis added). Similarly, Ala. Admin. Code r. 335-13-4-.23(3)(a) (applicable to

construction/demolition landfills) provides:

2 1d.

> 1d.
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Notwithstanding this Rule, certain requirements for operating and

maintaining a C/DLF or ILF may be enhanced or reduced by the Department as

deemed necessary to comply with the Act and this Division. Any action by the

Department to enhance or reduce the requirement(s) must be done in writing from

the Department.
(Emphasis added). Thus, notwithstanding the minimum depth and frequency of cover
requirements for municipal solid waste landfills specified in Ala. Admin. Code r. 335-13-4-
.22(1)(a)1. and for construction/demolition solid waste landfills specified in Ala. Admin. Code r.
335-13-4-.23(1)(a), ADEM could have imposed permit conditions that establish more protective
requirements for the disposal of solid waste at the City of Dothan Sanitary Landfill to control the
emission of unpleasant odors. However, ADEM did not include such conditions in Solid Waste
Disposal Facility Permit No. 35-06.>*

3. Limitations on size of working faces

Odors are typically reduced by eliminating the direct contact of wind with disposed
waste.” Restricting the size of landfill working faces will reduce the amount of waste that is
exposed to direct contact with wind, thereby reducing the generation of odors.

Solid Waste Disposal Facility Permit No. 35-06 provides:

Daily Cells. All waste shall be confined to an area as small as possible and

spread to a depth not exceeding two feet prior to compaction, and such

compaction shall be accomplished on a face slope not to exceed 4 to 1 or as

otherwise approved by ADEM. The Permittee has been granted a variance to

operate two working faces. Two working faces have been approved as follows:

the first for the placement of MSW waste and the second for the placement of

Construction and Demolition waste. The working faces must be confined to as
small an area as possible. (See Section X.2.).

*Id.
55 Solid Waste Disposal Facility Technical Manual, supra note 45, at § 3.3.3.
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(Emphasis added).” It also provides:

A variance is granted from ADEM Rule 335-13-4-.22(1)(b) requiring waste to be

confined to as small an area as possible. The Permittee has been approved to

operate two working faces. Two working faces have been approved as follows:

the first for the placement of MSW waste and the second for the placement of

Construction and Demolition waste. The working faces must be confined to as

small an area as possible. (See Section 111. J.).
(Emphasis added).”” ADEM relies on this “small an area as possible” working face requirement
to aid in the “control” of odors. A substantially similar requirement was included in two
previous permits.®® This requirement has proven to be ineffective in preventing the emission of
odors from the City of Dothan Sanitary Landfill that are unpleasant to persons and interfere with
the enjoyment of life or property. The Complainants suffered these adverse effects from the
operation of the landfill from 1969 to June 2014, at which time the landfill ceased disposal of
most waste and the odors substantially abated. With the expansion of the municipal solid waste
disposal area and new construction/demolition disposal area at the City of Dothan Sanitary
Landfill as authorized by Solid Waste Disposal Facility Permit No. 35-06  subject to the same
ineffective requirement that working faces be limited to “as small an area as possible”
Complainants will again suffer these adverse effects for many more years.

Ala. Admin. Code r. 335-13-4-.22(1)(b) (applicable to municipal solid waste landfills)

provides:

%% Solid Waste Disposal Facility Permit No. 35 06, supra note 1, at Section IIL, J.
57 Id., at Section X, 2.
% See supra note 42.

¥ Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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All waste shall be confined to as small an area as possible and spread to a
depth not exceeding two feet prior to compaction . . ..

(Emphasis added). In addition, Ala. Admin. Code r. 335-13-4-.23(1)(c) (applicable to
construction/demolition landfills) provides:

All waste shall be confined to as small an area as possible . . ..
(Emphasis added). These requirements are unconstitutionally vague because “men of common
intelligence must necessarily guess at [their] meaning and differ as to [their] application.” See,
e.g., Ross Neely Express, Inc. v. Ala. Dep’t of Envtl. Mgmt., 437 So. 2d 82 (Ala. 1983) (ADEM
regulation requiring person to take “reasonable precautions” to control air pollution is “so vague
that men of common intelligence must necessarily guess at its meaning and differ as to its
application.”).

These indefinite and unenforceable requirements could have been made more definite and
enforceable by specifying in the permit the maximum size of the “working face” at the municipal
solid waste disposal area and construction/demolition disposal area to reduce the emission of
offensive odors. However, ADEM did not include more definite and enforceable maximum size
requirements for active working faces in Solid Waste Disposal Facility Permit No. 35-06.%

Ala. Admin. Code r. 335-13-4-.22(3)(b) (applicable to municipal solid waste landfills)
provides:

Notwithstanding this Rule, additional requirements for operating and

maintaining a MSWLF may be imposed by the Department, as deemed necessary,
to comply with the Act and this Division.

8 Jd. The imprecise language used in Ala. Admin. Code rs. 335-13-4-.22(1)(b) and 335-13-4-.23(1)(c) and
Solid Waste Disposal Facility Permit No. 35 06, Section 111, J. (“as small as possible”) and Section X,2. (“as small
an area as possible”) are unenforceable from both a practical and legal standpoint.
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(Emphasis added). Similarly, Ala. Admin. Code r. 335-13-4-.23(3)(a) (applicable to
construction/demolition landfills) provides:
Notwithstanding this Rule, certain requirements for operating and

maintaining a C/DLF or ILF may be enhanced or reduced by the Department as

deemed necessary to comply with the Act and this Division. Any action by the

Department to enhance or reduce the requirement(s) must be done in writing from

the Department.
(Emphasis added). Thus, notwithstanding the indefinite “as small as possible” working face
requirement for municipal solid waste landfills specified in Ala. Admin. Code r. 335-13-4-
.22(1)(b) and the indefinite “as small as possible” working face requirement for
construction/demolition waste landfills specified in Ala. Admin. Code r. 335-13-4-.23(1)(c),
ADEM could have imposed permit conditions that establish more definitive working face size
requirements to control the emission of unpleasant odors from the City of Dothan Sanitary
Landfill. However, ADEM did not include such conditions in Solid Waste Disposal Facility
Permit No. 35-06.°'

4. Increased buffer zones

Buffer zones are often required around landfills to reduce aesthetic impacts to persons
residing outside the landfill boundary. Solid Waste Disposal Facility Permit No. 35-06 does not
include an explicit buffer zone requirement.”> However, the permit requires that the City operate

and maintain the facility consistent with the Application, the permit, and Ala. Admin. Code ch.

335-13.° The application provides:

8t Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
2 Id.

% Jd., at Section 1L, A.
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4. 7 BUFFER ZONES

A minimum 100-ft buffer zone has been established around the boundary of the

landfill property and wetlands as required by ADEM Administrative Code R.

335-13-4-.12(2)(f). * * * &

Thus, Solid Waste Disposal Facility Permit No. 35-06 requires a 100 foot buffer zone. This is
the same buffer zone that was required under a previous permit.*

This requirement has proven to be ineffective in preventing persons residing near the City
of Dothan Sanitary Landfill from suffering exposure to unpleasant odors that interfere with the
enjoyment of life or property. The Complainants suffered these adverse effects from the
operation of the City of Dothan Sanitary Landfill from 1969 to June 2014, at which time the
landfill ceased disposal of most solid waste and the odors significantly decreased in frequency
and intensity. With the expansion of the municipal solid waste disposal area and
construction/demolition disposal area as authorized by Solid Waste Disposal Facility Permit No.
35-06°° subject to the same ineffective minimum buffer zone requirement Complainants will
again suffer these adverse effects for many more years.

Ala. Admin. Code r. 335-13-4-.12(2)(f) (applicable to all landfills) provides:

Buffer zones, screening and other aesthetic control measures. Buffer

zones around the perimeter of the landfill unit shall be a minimum of 100 feet in

width measured in a horizontal plane. No disposal or storage practices for waste

shall take place in the buffer zone. Roads, access control measures, earth storage,

and buildings may be placed in the buffer zone.

(Emphasis added).

% Operations Manual for Dothan Landfill (CDG, rev. July 2018).
8 Solid Waste Disposal Facility Permit No. 35 06 (ADEM, Oct. 21, 2013), supra note 42.

8 Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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Aesthetics are not limited to visual aesthetics. They include olfactory aesthetics. Thus,
ADEM could have imposed permit conditions that require a larger buffer zone or other control
measures to reduce odor impacts at nearby residences. However, ADEM did not include any
such conditions in Solid Waste Disposal Facility Permit No. 35-06.%

B. Disease vectors

A “disease vector” is “an organism that is capable of transmitting a disease from one host
to another.” Ala. Admin. Code r. 335-13-1-.03(37). See 40 C.F.R. § 258.22(b) (“disease vectors
means any rodents, flies, mosquitoes, or other animals, including insects, capable of transmitting
disease to humans”). “Municipal wastes are known to contain pathogenic bacteria, parasites, and
viruses that can infect humans and animals. These wastes also provide food and harborage from
[sic: for] rodents, flies, and mosquitoes that then transmit disease organisms to humans and
animals.”®®

Solid Waste Disposal Facility Permit No. 35-06 includes the following provision:

Vector Control. The Permittee shall provide for vector control as required by
335-13.9

Ala. Admin. Code r. 335-13-4-.22(2)(d) (applicable to municipal solid waste landfills) provides:

Measures shall be taken to prevent the breeding or accumulation of disease
vectors. * * *

7 Id.

88 Solid Waste Disposal Facility Criteria, 53 Fed. Reg. at 33336. See Draft Background Document —
Operating Criteria (Subpart C), Criteria for Municipal Solid Waste Landfills (40 CFR Part 258) (U.S. Envtl. Prot.
Agency, July 1988) at III-6 (“MSWLFs can provide food, shelter, and breeding areas for disease vectors.”).

% Solid Waste Disposal Facility Permit No. 35 06, supra note 1, at Section 111, Q.
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ADEM has relied exclusively on minimum cover requirements to achieve disease vector

control.”

ADEM’s reliance on minimum cover requirements has proven to be ineffective in
controlling populations of flies in and around homes near the City of Dothan Sanitary Landfill
that are bothersome and that may be carriers of infectious viruses, bacteria, and parasites;
populations of buzzards that roost in trees around homes near the City of Dothan Sanitary
Landfill that deposit droppings, and that may be carriers of infectious viruses, bacteria, and
parasites; and populations of rats, raccoons, opossums, foxes, snakes, and around homes near the
City of Dothan Sanitary Landfill that may be carriers of infectious viruses, bacteria, and
parasites. The Complainants suffered these adverse impacts from the operation of the City of
Dothan Sanitary Landfill from 1969 to June 2014, at which time the landfill ceased disposal of
most solid waste and the disease vectors significantly decreased. With the expansion of the
municipal solid waste disposal area and construction/demolition disposal area as authorized by
Solid Waste Disposal Facility Permit No. 35-06’"  subject to the same ineffective permit
condition on vector control Complainants will again suffer these adverse impacts for many
more years.

“Application of cover at the end of each operating day generally is sufficient to control
disease vectors; however, other vector control alternatives may be required. These alternatives

could include: reducing the size of the working face; other operational modifications (e.g.,

increasing cover thickness, changing cover type, density, placement frequency, and grading);

" See supra note 46.

"' Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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repellents, insecticides or rodenticides; composting or processing of organic wastes prior to
disposal; and predatory or reproductive control of insect, bird, and animal populations.”

ADEM has ample authority to impose permit conditions that require enhanced measures
to effectively prevent disease vectors from breeding or accumulating at municipal solid waste
landfills and construction/demolition landfills. Ala. Admin. Code r. 335-13-4-.22(2)(d)
(applicable to municipal solid waste landfills) provides:

Measures shall be taken to prevent the breeding or accumulation of disease

vectors. If determined necessary by the Department or the State Health

Department, additional disease vector control measures shall be conducted.
(Emphasis added). Thus, ADEM could have imposed permit conditions that require additional
disease vector controls measures such as reducing the size of the working face; increasing cover
thickness; changing cover type, density, placement frequency, and grading; use of repellents,
insecticides or rodenticides; composting or processing of organic wastes prior to disposal; and
predatory or reproductive controls. However, ADEM did not include such conditions in Solid
Waste Disposal Facility Permit No. 35-06."

C. Fugitive Dust

Fugitive dust is “solid air-borne particulate matter emitted from any source other than a
flue or stack.” Ala. Admin. Code r. 335-3-1-.01(ff). Fugitive dust emissions from landfills are

created by mobile sources (i.e., garbage trucks) traveling along paved and unpaved roads; and

winds blowing across landfill cover storage piles and applied landfill cover. Fugitive dust

™ Solid Waste Disposal Facility Criteria Technical Manual, supra note 45, at § 3.4.3. Accord, Solid Waste
Disposal Facility Criteria, 53 Fed. Reg. at 33336 (“if cover material requirements prove insufficient to ensure vector
control, this criterion [40 C.F.R. § 258.22] would require that other steps be taken by the owner or operator to ensure
such control.”).

7 Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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emissions can cause a variety of health problems, including respiratory irritation, as well as
nuisance effects.

Solid Waste Disposal Facility Permit No. 35-06 does not include an explicit requirement
to control fugitive dust emissions.”* The permit includes a provision that provides that “[t]his
landfill may be subject to ADEM Admin. Code Division 3 and the Federal Clean Air Act.””
This same condition was included in previous permits.” This permit provision has proven to be
ineffective in preventing the frequent emission of fugitive dust from the City of Dothan Sanitary
Landfill that causes visible fugitive dust emissions beyond the property line of the City of Dothan
Sanitary Landfill and particulate deposition on personal and real property. Complainants and
others suffered these adverse effects from the operation of the City of Dothan Sanitary Landfill
from 1969 to June 2014, at which time the landfill ceased disposal of most solid waste and the
emission of fugitive dust significantly decreased. With the expansion of the municipal solid
waste disposal area and construction/demolition disposal area as authorized by Solid Waste
Disposal Facility Permit No. 35-06"7  subject to the same ineffective permit provision
Complainants and others will again suffer these adverse effects for many more years.

ADEM has ample authority to regulate and control fugitive dust emissions from landfills.
For example, Ala. Admin. Code r. 335-13-4-.22(3)(a) provides:

(a) Owners or operators of all MSWLFs must ensure that the units do not
violate any applicable requirements developed under a State Implementation Plan

™ Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
5 Id., at Section VI.
% See supra note 42.

" Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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(SIP) approved or promulgated by the Administrator pursuant to Section 110 of
the Clean Air Act, as amended.

Included in the EPA-approved State Implementation Plan is Ala. Admin. Code r. 335-3-4-.02.
40 C.F.R. § 52.50(c). Rule 335-3-4-.02, as it appears in the EPA-approved State Implementation
Plan, provides:
Fugitive Dust and Fugitive Emissions
(1) No Person shall cause, suffer, allow, or permit any materials to be
handled, transported, or stored; or a building, its appurtenances, or a road to be
used, constructed, altered, repaired, or demolished without taking reasonable
precautions to prevent particulate matter from becoming airborne. Such
reasonable precautions shall include, but not be limited to, the following:
(a) Use, where possible, of water or chemicals for control of dust in the
demolition of existing buildings or structures, construction operations, the grading

or reads, or the clearing of land,

(b) Application of asphalt, oil, water, or suitable chemicals on dirt roads,
materials stock piles, and other surfaces which create airborne dust problems;

(c) Installation and use of hoods, fans, and fabric filters (or other suitable
control devices) to enclose and vent the handling of dusty materials. Adequate
containment methods shall be employed during sandblasting or other similar
operations.
(2) Visible Emissions Restrictions Beyond Lot Line. No person shall
cause or permit the discharge of visible fugitive dust emissions beyond the lot line
of the property on which the emissions originate.
Although ADEM’s fugitive dust rule was declared to be unconstitutional by the Alabama
Supreme Court in Ross Neely Express, Inc. v. Alabama Department of Environmental
Management, 437 So. 2d 82 (Ala. 1983), Alabama has neither repealed the rule nor sought or

obtained EPA approval of a revision of the State Implementation Plan. Accordingly, the

“applicable implementation plan” under the Clean Air Act continues to include Rule 335-3-4-.02.
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See e.g., Gen. Motors Corp. v. United States, 496 U.S. 530, 540 (1990) (“There can be little or no
doubt that the existing SIP remains the “applicable implementation plan” even after the State has
submitted a proposed revision.”); Safe Air for Everyone v. United States Envt’l Prot. Agency, 475
F.3d 1096, 1105 (9th Cir. 2007) (“[A] state may not unilaterally alter the legal commitments of
its SIP once EPA approves the plan”); In the Matter of ABC Coke Plant, et al., Order on Petition
Nos. IV-2014-5 and IV-2014-6 (EPA Adm’r, July 15, 2016) at 6-7 (“’A state court cannot
invalidate or remove a requirement from the state’s federally enforceable SIP, and the State of
Alabama has not requested that the EPA remove the fugitive dust control requirement in Ala.
Admin. Code R. 335-3-4-.02 from Alabama’s SIP”). Thus, ADEM could have imposed a permit
condition that prohibits visible fugitive dust emissions beyond the lot line of the landfill facility.
However, ADEM did not include such a condition in Solid Waste Disposal Facility Permit No.
35-06.®

In addition, Ala. Admin. Code r. 335-13-4-.13(2)(f) (applicable to all landfills) provides:

Buffer zones, screening and other aesthetic control measures. Buffer

zones around the perimeter of the landfill unit shall be a minimum of 100 feet in

width measured in a horizontal plane. No disposal or storage practices for waste

shall take place in the buffer zone. Roads, access control measures, earth storage,

and buildings may be placed in the buffer zone.

(Emphasis added). Thus, ADEM could have imposed a permit condition that requires a larger

buffer zone to prevent visible fugitive dust emissions from traveling beyond the lot line of the

®d.
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City of Dothan Sanitary Landfill. However, ADEM did not include such a condition in Solid
Waste Disposal Facility Permit No. 35-06.

In addition, Ala. Admin. Code r. 335-13-4-.22(3)(b) (applicable to municipal solid waste
landfills) provides:

Notwithstanding this Rule, additional requirements for operating and

maintaining a MSWLF may be imposed by the Department, as deemed necessary,

to comply with the Act and this Division.
(Emphasis added). Thus, notwithstanding the specific requirements for municipal solid waste
landfills in Ala. Admin. Code r. 335-13-4-.22, ADEM could have imposed permit conditions that
establish additional requirements to prevent visible fugitive dust emissions from traveling
beyond the lot line of the City of Dothan Sanitary Landfill. However, ADEM did not include any
such conditions in Solid Waste Disposal Facility Permit No. 35-06.%°

Ala. Admin. Code r. 335-13-4-.23(3)(a) (applicable to construction/demolition landfills)
provides:

Notwithstanding this Rule, certain requirements for operating and

maintaining a C/DLF or ILF may be enhanced or reduced by the Department as

deemed necessary to comply with the Act and this Division. Any action by the

Department to enhance or reduce the requirement(s) must be done in writing from

the Department.
(Emphasis added). Thus, notwithstanding the specific requirements for construction/demolition

landfills in Ala. Admin. Code r. 335-13-4-.23, ADEM could have imposed permit conditions that

establish additional requirements to prevent visible fugitive dust emissions from traveling

.

% Id.
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beyond the lot line of the City of Dothan Sanitary Landfill. However, ADEM did not include any
such conditions in Solid Waste Disposal Facility Permit No. 35-06."

D. Property Values

As explained above, Title VI and its implementing regulations at 40 C.F.R. Part 7 do not
limit the scope of cognizable discrimination to those adverse effects within the authority of the
financial assistance recipient to regulate. Sandoval v. Hagan, 197 F.3d 484, 508 (11th Cir.
1999), revs’d on other grounds sub nom, Alexander v. Sandoval, 532 U.S. 275 (2001). In
Sandoval, the Court held that the Alabama Department of Transportation’s English-only
language requirement for motor vehicle license testing resulted in discrimination based on
national origin in violation of Title VI because it adversely affected individuals in the form of
lost economic opportunities, social services, and other quality of life pursuits. Similarly, the
construction and operation of the expanded City of Dothan Sanitary Landfill, with all its
associated odors, disease vectors, and fugitive dust, has an adverse impact on property values in
the surrounding community. Although ADEM asserts that it does not have authority to address
property values,*” ADEM cannot escape its obligation to ensure that its actions do not have
discriminatory effects merely because it does not have authority to regulate or consider property

values. ADEM does have authority to regulate landfill construction and operation (including

S Id.

82 Response to Comments on Proposed Renewal of Permit No. 35 06 (ADEM, Oct. 21,2013) (Exhibit 4),
at Response to Comment #10; Response to Comments on Draft Modification of Permit No. 35 06 (ADEM, Jan. 8§,
2016) (Exhibit 6), at Response to Comment #4; Response to Comments on Draft Modification of Permit No. 35 06
(ADEM, Nov. 1, 2017) (Exhibit 9), at 4; Response to Comments on Proposed Renewal and Modification of Permit
No. 35 06 (ADEM, May 6, 2019) (Exhibit 12), at 10.
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regulation of odors, disease vectors, fugitive dust emissions) which directly impact property
values.
XI. Less Discriminatory Alternatives

“Even where a substantial, legitimate justification is proffered, EPA will need to consider
whether it can be shown that there is an alternative that would satisfy the stated interest while
eliminating or mitigating the disparate impact.”® And, “[i]f a less discriminatory alternative is
practicable, then the recipient must implement it to avoid a finding of noncompliance with the
regulations.”™ Alternatives to the expansion of the City of Dothan Sanitary Landfill are available
for the disposal of municipal solid waste and construction/demolition waste.

A. Existing Alternative Landfills

The Solid Waste Management Plan City of Dothan identifies a number of alternatives
for municipal solid waste and construction/demolition waste disposal.*> The Plan states:

If for any reason the City cannot continue to dispose at the Dothan

Landfill, disposal options including expansion of the existing landfill, permitting

of a new MSW landfill or choosing another disposal facility will be made in

accordance with this plan. If the City chooses to dispose at a different landfill, the

economics of disposal will be the primary factor in choosing a facility. The

following list contains MSW disposal facilities in Alabama currently permitted to

accept waste generated in the City of Dothan. The City also has the option to

dispose of [sic: waste] at any landfill in Florida or Georgia that is permitted to
accept waste from the City of Dothan.

8 Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note
2,at4.

I

8 Solid Waste Management Plan — City of Dothan (City of Dothan, Aug. 2014), at 6. See, e.g., Permitted
Municipal Solid Waste Landfills in the State of Alabama (ADEM., Mar. 6, 2018).
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The closest existing municipal solid waste landfills are the Springhill Regional Landfill ~South,
Brundidge Landfill, and Coffee County Sanitary Landfill.

The Springhill Regional Landfill South is operated by Waste Management of Leon
County, Inc. and authorized to accept municipal solid waste and construction/demolition waste.*
“The landfill will primarily serve the state of Florida and all contiguous states.” “Springhill
Regional Landfill will serve the states of Florida, Georgia, and Alabama.”™ 1t is located at
Latitude 30.936722°, Longitude -85.419327°, 1.5 miles from Campbellton, Jackson County,
Florida and 15.8 miles (18 minutes) from the city limits of the City of Dothan. Its operational
life is projected to end in 2074.* On May 6, 2014, the Board of City Commissioners of the City
of Dothan authorized the City to enter into an agreement with Waste Away Group, Inc. for the
transport and disposal of municipal solid waste at the Springhill Regional Landfill South at a
cost of $37.00 per ton.”® The agreement was entered into the same day.”’ In 2017, the City paid
about $38.00 per ton.”” Houston County takes all solid waste to the “Waste Management Solid

Waste Transfer Station off Mance Newton Road in Dothan, AL. * * * The solid waste from this

8 Permit No. 0000475 031 SO (Nov. 19, 2015).

¥ Application for Solid Waste Permit Renewal — Springhill Regional Landjfill (Jan. 26, 2015) at Section 1,
Part A11.

% Proposed Lateral Expansion and Substantial Modification Permit Renewal Application — Springhill
Regional Landfill, Vol. 1 (July, 2009) at Section II, Part A11.

¥ Springhill Regional Landfill Annual Remaining Capacity Report (Waste Mgmt., Inc., Mar. 17, 2017);
Letter from Dawn Templin (FDEP) to Brian Dolihite (Waste Management) (Mar. 24, 2017).

* Minutes of the Board of Commissioners of the City of Dothan (May 6, 2014); Resolution No. 2014 108
(May 6, 2014).

! Solid Waste Tipping, Transportation and Disposal Agreement (May 6, 2014).

% Appeal places landfill project on hold, Dothan Eagle (Dec. 14, 2017).
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facility is then transported to the Springhill Landfill in Campbellton, FL.”** “Houston County
currently has a contract with Waste Management to take solid waste to the Dothan Transfer
Station in Dothan, Alabama. This contract gives Houston County a set price per ton for solid
waste.” In 2018, Houston County paid $38.39 per ton for transportation and disposal of solid
waste at the Springhill Regional Landfill.”> The population within 1.0 mile of the Springhill
Regional Landfill is 69% Black (52 individuals).”®

The Coffee County Sanitary Landfill is operated by the Coffee County Commission and
authorized to accept municipal solid waste and construction/demolition waste from all areas in
the States of Alabama, Florida and Georgia.”” It is located at Latitude 31.510358°, Longitude -
85.994848° in Coffee County, Alabama, 44.3 miles (49 minutes) from the city limits of the City
of Dothan. The population within 1.0 mile of the Coffee County Sanitary Landfill is 16% Black
(5 individuals).”®

The Brundidge Landfill is operated by Brundidge Acquisitions, LLC and authorized to

accept municipal solid waste and construction/demolition waste from Louisiana and all states

% Solid Waste Management Plan — Houston County (Houston County Comm’n, Mar. 2016), at 9.

% Id., at 14; Solid Waste Tipping, Transportation and Disposal Agreement (May 27, 2014). “Should the
City of Dothan expand or open another landfill, Houston County would likely return to taking solid waste to the City
of Dothan Landfill. Houston County would either have a contract or pay the rate per ton as set by the City of
Dothan.” Solid Waste Management Plan — Houston County, at 14.

% Invoice (Waste Mgmt., Feb. 1, 2018).

% EJ Census 2010 Summary Report — Springhill Regional Landfill .

%7 Solid Waste Disposal Facility Permit No. 16 10 (ADEM, Jan. 22, 2015).

% EJ Census 2010 Summary Report — Coffee County Sanitary Landyfill.
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east of the Mississippi River.” It is located at Latitude 31.701060°, Longitude -85.852926° in
Pike County, Alabama, 40.6 miles (46 minutes) from the city limits of the City of Dothan. The
population within 1.0 mile of the Brundidge Landfill is 34% Black (5 individuals).'”

Each of the foregoing alternative municipal solid waste disposal sites are less
discriminatory than the 20.6 acre municipal solid waste landfill expansion at the City of Dothan

Sanitary Landfill. Table 3.

Table 3
COMPARISON OF BLACK POPULATIONS
WITHIN 1.0 MILE OF ALTERNATIVE MSW LANDFILLS

Population zgslz;rfi?ltgﬁn Springhill Coffee County Brundidge
Category . Regional Landfill Sanitary Landfill Landfill
Expansion
Percent {&frlcan- 86% 69% 16% 34%
American
Afrlcan-Am.erlcan 608 52 5 5
Population

All data from EPA’s EJSCREEN Census 2010 Summary Reports.

The closest existing construction/demolition waste landfills to the City of Dothan are the
Hughes C/D Landfill, Southeast Alabama Regional Construction/Demolition Landfill, and
Rosehill Landfill."”!

The Hughes C/D Landfill (a/k/a Omussee C&D Landfill) is operated by Hughes Farm,

LLC and authorized to accept construction/demolition waste from the City of Dothan and

% Solid Waste Disposal Facility Permit No. 55 07 (ADEM, Aug. 17, 2017).
190" EJ Census 2010 Summary Report — Brundidge Landfill.

0 See Permitted Construction/Demolition Landfills and Industrial Landfills in the State of Alabama
(ADEM, Mar. 6, 2018).
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Houston County.'” It is located at Latitude 31.272577°, Longitude -85.351264°, less than 1/10
mile (1 minute) from the city limits of the City of Dothan. “The C/D waste collected by the City
is transported . . . to either the Dothan Landfill or Hughes Landfill.”'”® On May 20, 2014, the
Board of City Commissioners of the City of Dothan authorized the City to enter into an
agreement with Omussee C&D Landfill for the disposal of non-hazardous yard waste (including
construction and demolition wastes) generated at residential households at a cost of $13.50 per
ton.'” The agreement was entered into the same day.'” The population within 1.0 mile of the
Hughes C/D Landfill (a/k/a Omussee C&D Landfill) is 65% Black (794 individuals).'*

The Rosehill Landfill is operated by Rose Hill Landfill, LLC and authorized to accept
construction/demolition waste from all counties in Alabama and elsewhere."”” It is located at
Latitude 31.328146°, Longitude -85.516670° near Midland City in southern Dale County, 5.7
miles (9 minutes) from the city limits of the City of Dothan. “Houston County will occasionally

take inert materials and household trash to this landfill.”'®® “Houston County currently has a

2 Solid Waste Disposal Facility Permit No. 35 08 (Ala. Dep’t of Envtl. Mgmt., Dec. 2, 2015).
1% Solid Waste Management Plan — City of Dothan, AL (City of Dothan, Aug. 2014) at 5.

" Minutes of the Board of Commissioners of the City of Dothan (Bd. of Comm’rs of City of Dothan, May
20, 2014); Resolution No. 2014 128 (Bd. of Comm’rs of City of Dothan, May 20, 2014).

195 Solid Waste Disposal Agreement (City of Dothan, May 20, 2014).
19 EJ Census 2010 Summary Report — Hughes C/D Landfill.
7 Solid Waste Disposal Facility Permit No. 23 07 (Ala. Dep’t of Envtl. Mgmt., July 31, 2018).

1% Solid Waste Management Plan — Houston County (Houston County Comm’n, Mar. 2016), at 14.
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contract with Rose Hill Landfill to take all inert waste.”' The population within 1.0 mile of the
Rosehill Landfill is 15% Black (70 individuals).""’

The Southeast Alabama Regional Construction/Demolition Landfill is operated by APAC
Mid-South, Inc. and authorized to accept construction/demolition waste from Houston County
and nine other Alabama counties.'"" It is located at Latitude 31.260448°, Longitude
-85.619083°, 9.6 miles (11 minutes) from the city limits of the City of Dothan. The population
within 1.0 mile of the Southeast Alabama Regional Construction/Demolition Landfill is 2%
Black (8 individuals).'"?

Each of the foregoing alternative construction/demolition waste disposal sites are less
discriminatory than the 15.0 acre construction and demolition waste landfill expansion at the City

of Dothan Sanitary Landfill. Table 4.

Table 4
COMPARISON OF BLACK POPULATIONS
WITHIN 1.0 MILE OF ALTERNATIVE C&D LANDFILLS

Southeast
Population 15(':0&%15;1)132;?“ Hughes C/D Rosehill Alabama Regional
Category Expansion Landfill Landfill Construction/Dem
P olition Landfill
Percent Balck 86% 65% 15% 2%
Balck Population 608 794 70 8

All data from EPA’s EJSCREEN Census 2010 Summary Reports.

109 Id.
10" EJ Census 2010 Summary Report — Rosehill Land(fill.
" Solid Waste Disposal Facility Permit No. 35 07 (Ala. Dep’t of Envtl. Mgmt., June 28, 2017).

"2 EJ Census 2010 Summary Report — Southeast Alabama Regional Construction/Demolition Landlfill.
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B. Existing Alternative Landfill Sites

In addition to the foregoing alternative locations for municipal solid waste and
construction/demolition waste disposal, it is possible that the City of Dothan might establish a
landfill at a different location within or without the City limits.

C. Alternative Mitigation Measures

“Practicable mitigation measures associated with the permitting action could be
considered as less discriminatory alternatives, including, in some cases, modifying permit
conditions to lessen or eliminate the demonstrated adverse disparate impacts.”""?

ADEM solid waste program rules allow the imposition of many permit conditions that are
more protective than minimum requirements. E.g., Ala. Admin. Code rs. 335-13-4-.15 (ADEM
may require increased frequency of periodic cover); 335-13-4-.22(1) (ADEM may approve depth
of earth cover greater than six inches at MSW landfills); 335-13-4-.23(1)(a) (ADEM may
approve depth of earth cover greater than six inches at C&D landfills); 335-13-4-.22(1)(b)
(ADEM may determine what constitutes “as small as possible” for size of active working face at
MSW landfill); 335-13-4-.23(1)(c) (ADEM may determine what constitutes “as small as
possible” for size of active working face at C&D landfill); 335-13-4-.13(2)(f) (ADEM may
determine that minimum 100 foot buffer zone is not sufficient); 335-13-4-.22(3)(b) (ADEM may
impose additional requirements at MSW landfills); 335-13-4-.23(3)(a) (ADEM may impose
enhanced requirements at C&D landfills); 335-13-4-.22(2)(d) (ADEM may require additional

vector control measures). However, once a permit is issued, the only modification allowed is one

" Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits, 65
Fed. Reg. at 39683.
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requested by the permittee. Ala. Admin. Code r. 335-13-5-.06. “[W]here an agency prescribes
rules and regulations for the orderly accomplishment of its statutory duties, its officials must
vigorously comply with those requirements; regulations are regarded as having the force of law
and, therefore, become a part of the statutes authorizing them. . .. [A]nd so long as the agency
holds out, through a duly adopted and promulgated agency regulation having the force of law,
that a [specific] procedure is required . . . the agency must be held to its own standard.” Ala.
Dep’t of Revenue v. Downing, 272 So. 3d 184, 189 (Ala. Civ. App. 2018) (quoting ABC Coke v.
GASP, 233 So. 3d 999, 1008 (Ala. Civ. App. 2016) (in turn quoting Hand v. State Dep't of
Human Res., 548 So. 2d 171, 173 (Ala. Civ. App. 1988), aff'd, 548 So. 2d 176 (Ala. 1988)).
Accord, Health Care Auth. v. Statewide Health Coordinating Council, 988 So. 2d 574, 582 (Ala.
Civ. App. 2008); Ex parte Wilbanks Health Care Servs., 986 So. 2d 422, 424-425 (Ala. 2007).
Thus, absent a request from the City of Dothan, ADEM may not modify Solid Waste Disposal
Permit No. 35-06 to avoid discriminatory effects.

Moreover, a solid waste disposal permit may be revoked only for specific causes. Ala.
Admin. Code r. 335-13-5-.05. Among these causes is “the design operations creates a nuisance .
...” Thus, ADEM may not revoke and reissue Solid Waste Disposal Permit No. 35-06 simply to
avoid discriminatory effects. It is possible, but unlikely, that ADEM can be convinced to revoke
Solid Waste Disposal Permit No. 35-06 on the basis that the disparate impacts on black residents
amount to a nuisance. See Ala. Admin. Code r. 335-13-5-.05(1)(e). “A ‘nuisance’ is anything
that works hurt, inconvenience or damage to another. The fact that the act done may otherwise
be lawful does not keep it from being a nuisance. The inconvenience complained of must not be

fanciful or such as would affect only one of a fastidious taste, but it should be such as would
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affect an ordinary reasonable man.” Ala. Code § 6-5-120. However, the lawfulness of the act
complained of, though irrelevant to a claim for money damages, does affect the availability of
injunctive relief. “[P]roof of negligence is required to sustain injunctive relief ordering
abatement of a nuisance when the conduct giving rise to the conditions complained of was
expressly authorized by legislative act.” City of Birmingham v. City of Fairfield, 375 So. 2d 438,
441 (Ala.1979). Accord, Kennedy v. City of Montgomery, 423 So. 2d 187, 190 (Ala. 1982);
Fricke v. City of Guntersville, 251 Ala. 63, 64, 36 So. 2d 321, 322 (1948). Ala. Code 1975 §§
11-47-135 and 22-27-3 authorize cities to establish garbage disposal systems. See Town of
Eclectic v. May, 547 So. 2d 96, 103 (Ala. 1989) (Ala. Code 1975 §§ 11-47-135 and 22-22-1
through -7 authorize municipalities to establish garbage/solid waste disposal systems). Thus,
municipal operation of a garbage/solid waste disposal system is not an actionable nuisance
without negligence. See, e.g., City of Birmingham v. Scogin, 269 Ala. 679, 689, 115 So. 2d 505,
514 (1959) (“if there was no negligence on the part of the City of Birmingham in the operation of
the disposal area, the injunction should have been denied”); City of Bessemer v. Chambers, 242
Ala. 666, 669, 8 So. 163, 165 (1942) (“a trash dump is not an actionable nuisance unless its
injurious condition is the result of neglect, carelessness or unskillfulness of a city employee or
officer”); City of Bessemer v. Abbott, 212 Ala. 472, 473, 103 So. 446, 447 (1925) (City operation
of incinerator for disposal of garbage cannot be nuisance without negligence).
XII. Insufficient Assurances and Defenses
With each application for EPA financial assistance, ADEM is required to provide

assurances that it “will comply with the requirements of” 40 C.F.R. Part 7 implementing Title VI.
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40 C.F.R. § 7.80(a)(1).""* As mentioned above, 40 C.F.R. § 7.35(b)prohibits ADEM from using
criteria or methods of administering its program(s) in a manner which has the effect of subjecting
individuals to discrimination on the basis of race. In addition, effective January 23, 2013, EPA
has required that grant recipients (including ADEM) agree to the following grant condition:

In accepting this assistance agreement, the recipient acknowledges it has an
affirmative obligation to implement effective Title VI compliance programs and
ensure that its actions do not involve discriminatory treatment and do not have
discriminatory effects even when facially neutral. The recipient must be prepared
to demonstrate to EPA that such compliance programs exist and are being
implemented or to otherwise demonstrate how it is meeting its Title VI
obligations.'"

This condition has been incorporated into EPA General Terms and Conditions every year
since.'"

In this case, as in others, ADEM claims that it grants permits in accordance with
applicable laws and regulations without regard to the racial composition of any impacted

7

communities.'"” This claim is, in essence, that ADEM’s permitting actions do not intentionally

14 See Assurances for Non Construction Programs — Standard Form 424B (Rev. 7-97) (“As the duly
authorized representative of the applicant, I certify that the applicant: * * * Will comply with all Federal statutes
relating to nondiscrimination. These include but are not limited to: (a) Title VI of the Civil Rights Act of 1964 (P.L.
88-352) which prohibits discrimination on the basis of race, color or national origin; . . ..”).

"5 Civil Rights Obligations (EPA, Jan. 25, 2013).
16 See, e.g., EPA General Terms and Conditions Effective October 1, 2018 (EPA, Oct. 1,2018), at 17.

7" See Response to Comments on Proposed Renewal of Permit No. 35 06 (ADEM, Oct. 21,2013) (Exhibit
4), at Response to Comment #7; Response to Comments on Draft Modification of Permit No. 35 06 (ADEM, Jan. §,
2016) (Exhibit 6), at Response to Comment #2; Response to Comments on Draft Modification of Permit No. 35 06
(ADEM, Nov. 1, 2017) (Exhibit 9), at 2; Response to Comments on Proposed Renewal and Modification of Permit
No. 35 06 (ADEM, May 6, 2019) (Exhibit 12), at 3. See also Summation of Comments Received and Response to
Comments — Proposed Arrowhead Landfill (ADEM, Feb. 3, 2012), at 7; Summation of Comments Received and
Response to Comments — Proposed Arrowhead Landfill (ADEM, Sep. 27, 2011), at 13; Summation of Comments
Received and Response to Comments — Perry County Associates Landfill (ADEM, July 20, 2009), at Response to
Comments 12-15; Summation of Comments Received and Response to Comments — Proposed Perry County
Associates Landfill (ADEM, July 6, 2006), at Response to 16-18; Summation of Comments Received and Response

(continued...)
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have adverse impacts on racial minorities. While this may be so, it fails to recognize ADEM’s
obligation under Title VI to avoid unintentional discriminatory effects. As mentioned above, 40
C.F.R. § 7.35(b) prohibits ADEM from using criteria or methods of administering its program(s)
in a manner which has the effect of subjecting individuals to discrimination on the basis of race.
“Frequently, discrimination results from policies and practices that are neutral on their face, but
have the effect of discriminating. Facially-neutral policies or practices that result in
discriminatory effects violate EPA’s Title VI regulations unless it is shown that they are justified
and that there is no less discriminatory alternative.”''*

ADEM asserts that it grants permits in accordance with applicable laws and regulations
(“criteria”) that are designed to protect human health and the environment. Compliance with
these “criteria,” ADEM suggests, ensures that racial minorities are impacted no differently than

other races.'"® However, compliance with environmental regulations is not prima facie evidence

of the absence of adverse disparate impacts.'” “EPA believes that presuming compliance with

17(...continued)
to Comments — Tallassee Waste Disposal Center (ADEM, Oct. 20, 2003), at Response to Comment 3.

"8 Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits, supra note
2, at 2 (footnote omitted).

19" See supra note 117

120 EPA’s Draft Title VI Guidance Documents — Questions and Answers (EPA, July 25, 2000; rev. May 20,
2009) states:

13. Does compliance with existing Federal and state environmental regulations constitute
compliance with Title VI?

A recipient’s Title VI obligation exists independent from Federal or state environmental
laws governing its permitting program. Recipients may have policies and practices that
are compliant with Federal or state regulations but that have discriminatory effects (such
as an adverse disparate impact) on certain populations based on race, color, or national
origin, and are therefore noncompliant with Title VI.
(continued...)
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civil rights laws wherever there is compliance with environmental health-based thresholds may
not give sufficient consideration to other factors that could also adversely impact human
health.”"?! For example, “the existence of hot spots, cumulative impacts, the presence of
particularly sensitive populations that were not considered in the establishment of the
health-based standard, misapplication of environmental standards, or the existence of
site-specific data demonstrating an adverse impact despite compliance with the health-based
threshold” may have to be considered in determining whether an adverse disparate impact
exists.'” This allegation ignores the fact that members of the Black race are disparately affected
by the City of Dothan Sanitary Landfill, notwithstanding ADEM’s alleged compliance with the
applicable criteria.'”

ADEM has also argued that it is the siting decision made by the Board of Commissioners
of the City of Dothan that will cause any alleged disparate adverse impacts on Complainants, not

the permitting decision made by ADEM."** This argument has ben rejected by EPA.

120(...continued)
Id. at4.

2 Draft Policy Papers Released for Public Comment: Title VI of the Civil Rights Act of 1964: Adversity
and Compliance With Environmental Health Based Thresholds, and Role of Complainants and Recipients in the
Title VI Complaints and Resolution Process, 78 Fed. Reg. 24,740, 24,742 (Apr. 26, 2013).

122 Id
' Draft Title VI Guidance Documents Questions and Answers, supra note 120, at 4.

124 See Response to Comments on Proposed Renewal of Permit No. 35 06 (ADEM, Oct. 21,2013) (Exhibit
4), at Response to Comment #7; Response to Comments on Draft Modification of Permit No. 35 06 (ADEM, Jan. §,
2016) (Exhibit 6), at Response to Comment #2; Response to Comments on Draft Modification of Permit No. 35 06
(ADEM, Nov. 1, 2017) (Exhibit 9), at 2; Response to Comments on Proposed Renewal and Modification of Permit
No. 35 06 (ADEM, May 6, 2019) (Exhibit 12), at 3. See also Summation of Comments Received and Response to
Comments — Proposed Arrowhead Landfill (ADEM, Feb. 10, 2017), at 18-19; Summation of Comments Received
and Response to Comments — Proposed Arrowhead Landfill (Feb. 3, 2012), at 7; Summation of Comments Received
and Response to Comments — Proposed Arrowhead Land[fill (Sep. 27, 2011), at 13; Summation of Comments
Received and Response to Comments — Perry County Associates Landfill (ADEM, July 20, 2009), at Comments 12-
15; Summation of Comments Received and Response to Comments — Proposed Perry County Associates Landfill
(July 6, 2006), at Response to 16-18; Summation of Comments Received and Response to Comments — Proposed

(continued...)
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Some have argued that the issuance of environmental permits does not
“cause” discriminatory effects. Instead, they claim that local zoning decisions or
siting decisions determine the location of the sources and the distribution of any
impacts resulting from the permitted activities. However, in order to operate, the
source’s owners must both comply with local zoning requirements and obtain the
appropriate environmental permit.

In the Title VI context, the issuance of a permit is the necessary act that
allows the operation of a source in a given location that could give rise to the
adverse disparate effects on individuals. Therefore, a state permitting authority
has an independent obligation to comply with Title VI, which is a direct result of
its accepting Federal assistance and giving its assurance to comply with Title VI.
In accordance with 40 CFR 7.35(b), recipients are responsible for ensuring that
the activities authorized by their environmental permits do not have
discriminatory effects, regardless of whether the recipient selects the site or
location of permitted sources. Accordingly, if the recipient did not issue the
permit, altered the permit, or required mitigation measures, certain impacts that
are the result of the operation of the source could be avoided. The recipient’s
operation of its permitting program is independent of the local government zoning
activities.'”

ADEM’s argument ignores several facts. First, the permit granted by ADEM to the City
of Dothan is to construct and operate a landfill at a specific site Section 17, Township 3 North,
Range 27 East in Dothan, Houston County, Alabama.'*® But for the ADEM permit authorizing
construction and operation of the landfill at this specific site, the landfill would not have been
constructed at the site and adverse impacts to Complainants and other Blacks would not result.
Second, ADEM determined that the landfill site is compliant with ADEM’s “Landfill Unit Siting

Standards” at Ala. Admin. Code r. 335-13-4-.01. But for ADEM’s determination that the landfill

124(...continued)
Stone’s Throw Landfill Renewal (ADEM, Feb. 10, 2017) at 6; Summation of Comments Received and Response to
Comments — Tallassee Waste Disposal Center (ADEM, Oct. 20, 2003), at Response to Comment 3.

' Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits, 65
Fed. Reg. at 39691.

126 Solid Waste Disposal Facility Permit No. 35 06, supra note 1.
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site is compliant with the siting standards, the landfill would not have been constructed at the site
and adverse impacts to the Complainants and other Blacks would not result. Finally, ADEM has
imposed or failed to impose, permit conditions on the operations of the landfill that have allowed
odors, disease vectors, fugitive dust, and property devaluation. Operation of the landfill under
these conditions causes adverse impacts to the Complainants and other Blacks.

XIII. Pending Administrative Appeal

On June 4, 2019, seven persons who are not the Complainants herein, filed an
administrative appeal of Solid Waste Disposal Facility Permit No. 35-06 with the Alabama
Environmental Management Commission.'”’

XIV. Request for Relief and Sanctions

Based upon the foregoing, Complainants request that the U.S. Environmental Protection
Agency grant them the following relief and impose the following sanctions:

(A) acknowledge receipt of this Complaint. See 40 C.F.R. § 7.120(c) (“The [EPA] will
notify the complainant and the recipient of the agency’s receipt of the complaint within five (5)
calendar days”);

(B) accept this Complaint for investigation. See 40 C.F.R. § 7.120(d)(1)(1) (“Within
twenty (20) calendar days of acknowledgment of the complaint, the [EPA] will review the
complaint for acceptance, rejection, or referral to the appropriate Federal agency”);

(C) promptly conduct an investigation of this Complaint. See 40 C.F.R. § 7.120 (“The

[EPA] shall promptly investigate all complaints filed under [40 C.F.R. § 7.120]”);

127" Request for Hearing in Bobby Lewis, et al. v. Ala. Dep’t of Envtl. Mgmt., Dkt. No. 19-06 (Ala. Envtl.
Mgmt. Comm’n, June 4, 2019).
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(D) make a preliminary finding of ADEM’s noncompliance with 40 C.F.R. § 7.35(b).
See 40 C.F.R. § 7.115(c)(1) (“Within 180 calendar days from the start of the . . . complaint
investigation, [EPA] will notify the recipient . . . of . . . [p]reliminary findings . . ..”);

(E) issue a formal determination of ADEM’s noncompliance with 40 C.F.R. § 7.35(b).
See 40 C.F.R. § 7.115(d) (“If the recipient does not take one of [three specified] actions within
fifty (50) calendar days after receiving [the] preliminary notice, [EPA] shall, within fourteen (14)
calendar days, send a formal written determination of noncompliance to the recipient . . ..”); and

(F) commence proceedings to deny, annul, suspend or terminate EPA financial assistance
to ADEM. See 40 C.F.R. § 7.115(e) (“The recipient will have ten (10) calendar days from
receipt of the formal determination of noncompliance in which to come into voluntary
compliance. If the recipient fails to meet this deadline, the [EPA] must start proceedings under
[40 C.F.R. § 7.130(b)].”).

Sincerely,

David A. Ludder
Attorney for Complainants
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 22, 2019

Return Receipt Requested In Reply Refer to:
Certified Mail #: 70153010000112674235 EPA Complaint No. 01R-20-R4

Mr. David A. Ludder
9150 McDougal Court
Tallahassee. FL. 32312-4208

Re: Rejection of Administrative Complaint

Dear Mr. Ludder:

On October 31, 2019, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received your administrative complaint filed against the Alabama
Department of Environmental Management (ADEM). You allege that ADEM discriminated
against the predominantly African American community in close proximity to the City of Dothan
Sanitary Landfill by approving an application to renew and modify Solid Waste Disposal Facility
Permit No. 35-06 (Permit), in violation of Title VI of the Civil Rights Act of 1964 and EPA’s
nondiscrimination regulation, 40 C.F.R. Part 7. The Permit renewal and modification authorizes
the City of Dothan to continue to operate an existing municipal solid waste landfill, to construct
and operate an expansion of the existing municipal solid waste (MSW) landfill, and to construct
and operate a construction and demolition (C&D) landfill. After careful consideration, for the
reasons identified below, ECRCO is rejecting this complaint for investigation. Accordingly, this
matter is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex. age, or disability). Id.
Third. it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

In general, ECRCO will accept, reject, or refer a complaint after considering the jurisdictional
requirements described above. However, if ECRCO obtains information leading ECRCO to





Mr. David A. Ludder

conclude that an investigation is unjustified for prudential reasons, ECRCO may reject a
complaint allegation. For example, ECRCO may reject a complaint allegation which is not ripe
for review because it anticipates future events which may not unfold as outlined in the complaint,
or when the same complaint allegations are currently pending with a local agency or have been
raised through a recipient’s internal grievance procedures, including due process proceedings. A
rejection based on lack of ripeness is without prejudice, meaning that a complainant may refile
the complaint with ECRCO within sixty (60) days of a subsequent act or event that raises an
allegation of discrimination.'

You notified ECRCO that, on June 4, 2019, residents living near the City of Dothan Sanitary
Landfill filed a request with the Alabama Environmental Management Commission
(Commission) for an administrative hearing to contest the reissuance and modification of Permit
No. 35-06, in part, based on alleged discrimination. As reported to ECRCO by you, the
Commission concluded the administrative hearing on September 19, 2019. According to you,
the Commission’s final administrative decision regarding the hearing to contest the Permit
remains pending as of the date of this letter.

Accordingly, ECRCO has determined that an investigation is premature at this time. ECRCO is
rejecting this complaint without prejudice and closing this case as of the date of this letter. The
complainants may refile this complaint within sixty (60) days of the Commission’s final
decision. If the complaint is refiled, ECRCO will conduct another preliminary review to
determine acceptance, rejection, or referral.

If you have questions about this letter, please contact Case Manager Jeryl Covington, at (202)
564-7713, via email at covington.jeryl@epa.gov, or by mail at U.S. EPA, Office of General
Counsel, Mail Code 2310A. Room 2524, 1200 Pennsylvania Avenue, NW, Washington, DC,
20460-1000.

Sincerely,

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Ce Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

! See ECRCO Case Resolution Manual, Section 2.6, at 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf
2





Mr. David A. Ludder

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4

Leif Palmer
Regional Counsel
U.S. EPA Region 4
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
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November 22, 2019
Return Receipt Requested In Reply Refer to:
Certified Mail #: 70153010000112674242 EPA Complaint No. 01R-20-R4

Lance R. LeFleur, Director

Alabama Department of Environmental Management
Post Office Box 301463

Montgomery., AL 36130-1463

Re: Rejection of Administrative Complaint

Dear Director LeFleur:

On October 31, 2019, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received an administrative complaint filed against the Alabama
Department of Environmental Management (ADEM). The complaint alleges that ADEM
discriminated against the predominantly African American community in close proximity to the
City of Dothan Sanitary Landfill by approving an application to renew and modify Solid Waste
Disposal Facility Permit No. 35-06 (Permit). in violation of Title VI of the Civil Rights Act of
1964 and EPA’s nondiscrimination regulation, 40 C.F.R. Part 7. The Permit renewal and
modification authorizes the City of Dothan to continue to operate an existing municipal solid
waste landfill, to construct and operate an expansion of the existing municipal solid waste
(MSW) landfill, and to construct and operate a construction and demolition (C&D) landfill. After
careful consideration, for the reasons identified below, ECRCO is rejecting this complaint for
investigation. Accordingly, this matter is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection. or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex. age, or disability). /d.
Third. it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for. or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.





Director Lance LeFleur

In general, ECRCO will accept, reject, or refer a complaint after considering the jurisdictional
requirements described above. However, if ECRCO obtains information leading ECRCO to
conclude that an investigation is unjustified for prudential reasons, ECRCO may reject a
complaint allegation. For example, ECRCO may reject a complaint allegation which is not ripe
for review when the same complaint allegations are currently pending with a local agency or
have been raised through a recipient’s internal grievance procedures, including due process
proceedings. A rejection based on lack of ripeness is without prejudice, meaning that a
complainant may refile the complaint with ECRCO within sixty (60) days of a subsequent act or
event that raises an allegation of discrimination. '

The complainants’ representative has notified ECRCO that on June 4, 2019, residents living near
the City of Dothan Sanitary Landfill filed a request with the Alabama Environmental
Management Commission (Commission) for an administrative hearing to contest the reissuance
and modification of Permit No. 35-06, in part, based on alleged discrimination. As reported to
ECRCO by complainants’ representative, the Commission concluded the administrative hearing
on September 19, 2019. According to complainants’ representative, the Commission’s final
administrative decision regarding the hearing to contest the Permit remains pending as of the
date of this letter.

Accordingly, ECRCO has determined that an investigation is premature at this time. ECRCO is
rejecting this complaint without prejudice and closing this case as of the date of this letter. The
complainants may refile this complaint within sixty (60) days of the Commission’s final
decision. If the complaint is refiled, ECRCO will conduct another preliminary review to
determine acceptance, rejection, or referral.

If you have questions about this letter, please contact Case Manager Jeryl Covington, at (202)
564-7713, via email at covington.jeryl@epa.gov, or by mail at U.S. EPA, Office of General
Counsel, Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW. Washington, DC.
20460-1000.

Sincerely,

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

I See ECRCO Case Resolution Manual, Section 2.6, at 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_oge_ecrco_crm_january 11 _2017.pdf
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Director Lance LeFleur

CC:

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4

Leif Palmer
Regional Counsel
U.S. EPA Region 4
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

Ms. Yana Garcia

Mr. Paul Cort

Ms. Adenike Adeyeye
Earthjustice

50 California Street

Suite 500

San Francisco, CA 94111

Re:  Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Ms. Garcia, Mr. Cort, and Ms. Adeyeye:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO
have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:
1.  Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval

of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2]

Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the recipients, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide the recipients with an opportunity to make a written submission
responding to, rebutting, or denying the issues that have been accepted for investigation within
thirty (30) calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-
iii).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the recipients in the near
future to discuss potential interest in informal resolution, including ADR. For a more detailed
explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite you to
review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final _epa ogc ecrco_crm_january 11_2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,

Charles E. James, Sr.
Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CcC.

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration

LLE DS

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

The Honorable Libby Schaaf
Mayor, City of Oakland
Oakland City Hall

1 Frank H. Ogawa Plaza
Oakland, CA 94612

Michael Colbruno

President

Board of Port Commissioners
Port of Oakland

530 Water Street

Oakland, CA 94607

Re: Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Mayor Schaaf and Mr. Colbruno:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO
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have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:

1. Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval
of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of
color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2. Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the Complainant, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide you with an opportunity to make a written submission responding to,
rebutting, or denying the issues that have been accepted for investigation within thirty (30)
calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-ii1).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the Complainant in the
near future to discuss potential interest in informal resolution, including ADR. For a more
detailed explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite
you to review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
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protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint

with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.
Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,
i

Charles E. James, Sr.

Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CC:

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration
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Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
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April 7, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5614 EPA File Nos: 13R-17-R9

and 14R-17-R9

Ms. Yana Garcia

Mr. Paul Cort

Mr. Adenike Adeyeye
Earthjustice

50 California Street

Suite 500

San Francisco, CA 94111

Dear Ms. Garcia and Messrs. Cort and Adeyeye :

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your correspondence on April 5, 2017.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation or reject, or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-7299 or by email at temple.kurt@epa.gov.

Sincerely,
A cosar s s
Kurt Temple Vﬂ/

Senior Advisor
Office of Civil Rights





Ms. Yana Garcia
Mr. Paul Cort
Mr. Adenike

Adeyeye

ce: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Deputy Civil Rights Official

US EPA Region 9
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

April 7, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5010 EPA File No: 14R-17-R9

Micheal Colbruno

President

Board of Port Commissioners
Port of Oakland

530 Water Street

Oakland, CA 94607

Dear Mr. Colbruno:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received correspondence on April 5, 2017, involving the
Port of Oakland and the Board of Port Commissioners.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation or reject, or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-7299 or by email at temple kurt@epa.gov.

Sincerely,

S R
/f’% . JenpBe
Kurt Temple

Senior Advisor
Office of Civil Rights
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CCl

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Deputy Civil Rights Official

US EPA Region 9

Page 2






EARTHJ USTICE ALASKA  CALIFORNIA FLORIDA  MID-PACIFIC NORTHEAST NORTHERN ROCKIES
i NORTHWEST ROCKY MOUNTAIN  WASHINGTON, D.C. INTERNATIONAL

By electronic and certified U.S .mail
April 4, 2017

Attn: Ryan Fitzpatrick

Lead Civil Rights Analyst, Department of Transportation
Departmental Office of Civil Rights

1200 New Jersey Ave., S.E.

Washington, D.C. 20590

ryan.fitzpatrick@dot.gov

Attn: Velveta Golightly-Howell

Director, Office of Civil Rights

United States Environmental Protection Agency
U.S. EPA Office of Civil Rights (Mail Code 1201A)
1200 Pennsylvania Ave., NW

Washington, D.C. 20460
Title_VI_Complaints@epa.gov

Attn: Daria Neil

Deputy Chief, Federal Coordination and Compliance Section
Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Daria.neal@usdoj.gov

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d

On behalf of the communities of West Oakland, the West Oakland Environmental
Indicators Project (WOEIP or “Complainant”) submits this Complaint regarding the City of
Oakland’s (“City”) pattern of neglect and systemic disregard for the health and wellbeing of
West Oakland’s residents, as demonstrated by its continuous authorizations of expanded freight
infrastructure activities at the Port of Oakland and the former Oakland Army Base (“OAB”)
while failing to ensure adequate health and safety protections for the surrounding community.
Complainant also files this complaint against the Port and the Board of Port Commissioners
(collectively referred to as “Port”), for continuously expanding the Port’s maritime, shipping,
and transport activities in a manner that similarly exposes West Oakland residents to severe air
pollution emissions without adequate mitigation.

The City and Port have engaged in the activities described in this Complaint to
manipulate decision making and push through harmful expansions of freight activities for
decades. Both parties have refused to engage in a meaningful analysis or process by which to
address the negative health and environmental implications of their actions. Time and time

CALIFORNIA OFFICE 50 CALIFORNIA STREET, SUITE 500 SAN FRANCISCO, CA 94111

T: 415.217.2000 F: 415.217.2040 CAOFFICE@EARTHJUSTICE.ORG WWW.EARTHIJUSTICE.ORG





again, both the City and Port have dismissed the consistent input and opposition to their actions
from directly impacted West Oakland residents, nearly 80% of whom are people of color, as well
as from other agencies concerned about the problems such activities are creating.

The most recent example of the actions that are the subject of this Complaint is the City’s
approval of the first of a series of development-specific air quality management plans
authorizing the construction of a new large-scale global trade and logistics development project
located on OAB property. On October 4, 2016, the City Administrator approved a construction
management plan for the Northeast Gateway development project site of the OAB, allowing
developers, Prologis and the California Capital and Investment Group (“CCIG”) to break ground
on November 1, 2016, and begin construction for an expansive new warehouse and logistics
development project — the “Oakland Global Logistics Center” — the full effects of which neither
the City nor the Port have fully analyzed or addressed. This approval, and the City’s continued
authorization of new development and expanded activities at the Port and OAB create an
unjustified disproportionate adverse impact on the basis of race, in violation of Title VI of the
Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7, and the implementing regulations of
the United States Department of Transportation (“DOT”), 49 C.F.R. Part 21, and the United
States Environmental Protection Agency (“EPA”), 40 C.F.R. Part 7.

Title VI prohibits entities receiving federal financial assistance from engaging in
activities that subject individuals to discrimination on the basis of race, color, or national origin.
42 U.S.C. § 2000d. Both the City and Port receive federal financial assistance from DOT, EPA
and other federal agencies.! They are, therefore, subject to Title V/I’s prohibition against
discrimination. The City and Port violate that prohibition by forcing through freight expansion
projects that disproportionately subject the communities of color that surround both the Port and
OAB properties to air pollution and other serious health threats on the basis of their race.

As an initial step in addressing the violations set forth in this complaint, Complainant
requests that the DOT Departmental Office of Civil Rights and the EPA Office of Civil Rights
accept this Complaint, and investigate whether the City and Port have indeed violated, and/or
continue to violate Title VI of the Civil Rights Act and its implementing regulations in issuing
their approvals to expand freight-related activities at the Port and OAB.? For reasons of
economy, Complainant further requests that these investigations be consolidated and that EPA
and DOT collaborate and coordinate the development and implementation of remedial
approaches designed to address the City’s and Port’s violations. Because both the City and Port
are most consistently funded by DOT in matters pertaining to the approvals and the activities at
issue here, DOT is well poised to take the lead role at the federal level. Complainant also
includes the Civil Rights Division of the Department of Justice in this Complaint, in anticipation

! While not the subject of this complaint, the Port, which operates as a fully independent department of the City,
receives substantial federal assistance in the form of monetary grants and gifts consisting of real property from the
Department of Defense, the United States Army, and the United States Department of Homeland Security.

2 Complainant also specifically requests that if either DOT or EPA rejects this complaint, the other agency conduct
an investigation alone or jointly with other federal agencies, as appropriate, in accordance with federal regulations.
See 28 C.F.R. § 42.408(b) (“Where a federal agency lacks jurisdiction over a complaint, the agency shall, wherever
possible, refer the complaint to another federal agency . . . .”).





that they too would play an active role in coordinating these federal investigative and
enforcement actions, consistent with the mission of the Federal Coordination & Compliance
Section.

In order to remedy the violations set forth in detail below, Complainant requests that
DOT and EPA condition all future grants and awards of federal funds to the City and Port on
both entities furnishing adequate assurances that their actions with respect to the activities taking
place at the Port and OAB properties will address disproportionate impacts on the surrounding
community. Specifically, WOEIP requests that the City and Port implement and adhere to
appropriately tailored, updated mitigation measures that will address the harmful externalities of
the Port’s industrial and freight activities — including any and all new and expanded activities
occurring at the OAB - and that both the City and Port commit to a meaningful, continuous
process for receiving and incorporating input from the West Oakland community.

I.  PARTIES
A. Complainant

WOEIP is a neighborhood resident-led, community-based environmental justice
organization located in West Oakland, California. The organization is dedicated to achieving
healthy homes, healthy jobs, and healthy neighborhoods for all who live, work, learn and play in
their community. Through engaging in research projects and participating in agency advisory
committees as well as stakeholder groups, WOEIP focuses on leveraging community power to
support residents in developing and achieving their own vision for healthy neighborhoods, which
includes, among other things, clean soil and vibrant surroundings, clean air and clean water, and
a resident-led comprehensive vision for redevelopment and economic revitalization in and
around West Oakland.?

B. Recipients

The City is a municipal corporation, ordained and established under the California
Constitution. See Charter of the City of Oakland art. I. § 100*; see, also, Cal. Const. art. XI, § 5.
As such, the City has the right and the power to make and enforce all laws and regulations
relating to its municipal affairs. Charter of the City of Oakland art I. § 106. The City is a
recipient of federal funds, as detailed below.

The Port was established in 1927. It operates as a fully independent City department,
created by the City pursuant to the City’s governing charter. Charter of the City of Oakland art.
VI, 8700. In creating the Port Department, the City vested “exclusive control and management”
of the Port in the Board of Port Commissioners, which is comprised of members nominated by

¥ See West Oakland Environmental Indicators Project website, available at https://www.woeip.org (last accessed,
March 28, 2017).

* Available at:

https://www.municode.com/library/ca/oakland/codes/code of ordinances?nodeld=THCHOA ARTVIIPOOA (last
accessed on March 28, 2017).






the City’s Mayor and appointed by the City Council. 1d. §701. The Board of Port
Commissioners has “complete and exclusive power” over the “Port Area.” 1d. All moneys
appropriated by the Board and all revenue from the operation of the Port are under the exclusive
control of the Board and are deposited in a special “Port Revenue Fund” in the City’s treasury.
Id. 88 717(2), (3). Like the City, the Port is a recipient of federal funds, as detailed below.

1. JURISDICTION

The prohibition against racial discrimination set forth in Title VI applies to all recipients
of federal funds: “no person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. 8§
200d. The acceptance of federal funds in itself creates an obligation on the part of the recipient
to comply with Title VI and the federal agencies’ implementing regulations.

As explained below, the City and Port are recipients of federal funds and implement
programs or activities receiving continuous federal financial assistance. They are, therefore,
subject to the requirements of Title VI and its applicable implementing regulations.

A. Program or Activity

Title VI defines a program or activity as “all of the operations of . . . a department,
agency, special purpose district, or other instrumentality of a State or of a local government . . .
any part of which is extended Federal financial assistance.” 42 U.S.C. § 2000d-4a. Accordingly,
if any part of a listed entity receives federal funds, the whole entity is covered by Title V1.
Ass’n. of Mex.-Am. Educ. v. California, 195 F.3d 465, 474-5 (9th Cir. 1999), rev’d in part on
other grounds, 231 F.3d 572 (9th Cir. 2000) (en banc).

The actions undertaken by the City and Port are taken as part of a program or activity
because the City is its own municipal government entity, and the Port is a department of the City
as set forth in the City’s charter. Charter of the City of Oakland art. V11, 88 700, 701. Indeed,
the City created the Port’s Board of Commissioners specifically to act for and on behalf of the
City in any matter within the jurisdiction of the Board, which includes all areas that are part of
the Port’s operations. Charter of the City of Oakland art. V1, §701. Both the City and Port,
including the Board of Port Commissioners, receive federal funds, as explained below.

The City Administrator is also appointed by the City’s Mayor, subject to confirmation by
the City Council, and is directly accountable to the Mayor’s office. See, City of Oakland
Municipal Code, Title 2, Ch. 2.29, sec. 170 (establishing the Office of the City Administrator).
The Administrator is responsible for the day-to-day administrative and fiscal operations of the
City, and directs City agencies and departments to ensure the goals and policy directives of the
Mayor and City Council are implemented. See, id. The responsibilities of the Administrator's
Office include: enforcing all laws, ordinances, and policies of the Council; attending all meetings
of the Council, Council Committees, boards, and commissions; making recommendations to the
Council concerning City affairs; controlling and administering the financial affairs of the City
and keeping the Council apprised of these affairs; preparing or directing preparation of the plans,
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specifications, and contracts for work the Mayor or Council may order; and coordinating all
projects, policies, and directives assigned to the Administrator by the Council or by the Mayor.°
Accordingly, the specific actions and approvals undertaken by the City Administrator are also
part of a program or activity, as they are taken with the full authority of the City. As outlined
below, the infrastructure, shipping, transport, and logistics programs and activities approved by
the City, Port, and the City Administrator that are the basis for this Complaint receive federal
financial assistance.

B. Federal Financing/Federal Financial Assistance

The City and Port receive federal financial assistance as defined in DOT’s and EPA’s
Title VI implementing regulations.

1. DOT Funds Received by the City and Port

DOT regulations define “[r]ecipient” as “any State . . . or any political subdivision
thereof, or instrumentality thereof, any public or private agency, institution, or organization, or
other entity, or any individual, in any State . . . to whom Federal financial assistance is extended,
directly or through another recipient. . ..” 49 C.F.R. § 21.23.

In Fiscal Year (FY) 2010, the City of Oakland received a considerable Transportation
Investment Generating Economic Recovery (TIGER) planning grant in the amount of $2 million
to support the City’s estimated $9,220,000 planning efforts for “sustainable transit oriented
planning” at the “[OAB] Redevelopment Area.” ® According to the grant description, DOT’s
grant of these funds was aimed at aiding the City’s development of “an Infrastructure Master
Plan”, and associated environmental review, “to direct needed utilities and roadway
improvements for the former [OAB].”’ The project considered under the terms of this grant also
involved a “Specific Plan” and associated environmental review “to guide future development in
West Oakland” and to specifically develop a framework for addressing “undervalued and
blighted land in the West Oakland community” where the per capita income was, in that year,
less than fifty percent of the county average.”

DOT has also awarded substantial TIGER funds to the Port. For example, in FY 2012
DOT awarded the Port approximately $15 million in TIGER grant funds to develop a new Port

® City of Oakland, City Administration: Welcome, available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/index htm (last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

" See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).






Rail Terminal serving Port property.® Moreover, DOT consistently funds the Port with large
grants specifically intended for airport improvements. While these funds do not directly benefit
the OAB properties at issue here, the duration and scale of this funding is important to note. The
following is a list of DOT’s airport improvement program grants to the Port between FY 2008
and FY 2016:

FY 2008 - $11,967,919
FY 2009 - $18,317,487
FY 2010 - $15,706,402
FY 2011 - $7,559,904

FY 2012 - $32,753,747
FY 2013 - $18,245,770
FY 2014 - $41,578,114
FY 2015 - $11,395,060
FY 2016 - $7,324,847

In FYs 2013 and 2014, the Port was also sub-granted $983,928 and $312,263,
respectively, in funds originating from DOT, but awarded to the California Department of
Transportation (Caltrans) to pay for ongoing operations at the Port.*

2. EPA Funds Received by the City and Port

Similar to DOT’s regulations, EPA’s Title VI regulations define a “[r]ecipient” as “any
State or its political subdivision, any instrumentality of a State or its political subdivision, any
public or private agency, institution, organization, or other entity, or any person to which Federal
financial assistance is extended directly or through another recipient .. ...” 40 C.F.R. § 7.25.

Between FY 2006 and FY 2010, the City received two consecutive two-year block grants
totaling $800,000 over the course of four years, from EPA, to ensure brownfield cleanup,
including clean up in and around the community of West Oakland.*

Starting in 2013, EPA awarded the Port $282,293 to reduce air pollution from the Port’s
gantry cranes, through EPA’s National Clean Diesel Reduction Program.* In FY 2014 EPA also

® See United States Department of Transportation, TIGER 2012 Awards, available at:
https://www.transportation.gov/sites/dot.qgov/files/docs/fy2012tiger 0.pdf (last accessed March 30, 2017).

19 UsASpending.gov, Recipient Profile: Port of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
013 (last accessed March 30, 2017).

11 See, USASpending.gov, Recipient Profile: City of Oakland California, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=137137977&Fiscal Year=2
010 (last accessed, March 30, 2017), and see USASpending.gov, Award Summary: City of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=14192643 (last accessed, March
30, 2017).

12 See, USASpending.gov, Award Summary: Board of Port of Commissioners of the Port of [sic], available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=12519152 (last accessed, March
30, 2017).






awarded the Port and additional $415,932 through the same program, ** and in FY 2015, EPA
granted another $133,639 to the Port, to support the Port’s continued efforts to reduce air
pollution from port-related operations.**

C. Timeliness

This complaint is timely because it is based on the City’s and the City Administrator’s
continuous and ongoing approvals of a series of construction and operation management plans
concerning the OAB “Gateway” Redevelopment Project, which is one part of a multi-stage large
scale development project called the Oakland Global Logistics Center development, and is
likewise part of the Port’s continued expansion of its shipping, receiving, storage distribution and
freight transport activities. Both DOT and EPA instruct Title VI complainants to file their
complaints within 180 days of the alleged discriminatory act. *>49 C.F.R. § 21.11(b) (DOT Title
VI regulations); 40 C.F.R. § 7.120(b) (EPA Title VI regulations).

On October 4, 2016, the City approved a construction management plan that allowed
Prologis and CCIG to break ground on the Northeast Gateway OAB site on November 1, 2016.*°
The operation management plan for the Northeast Gateway project, and the construction and
operation management plans for the remaining “Gateway” areas of the OAB remain subject to
ongoing similar approvals from the City. The City’s October 4, 2016 action is, therefore, one of
many piecemealed development-related approvals that will continue to occur.

This complaint is timely because it is filed within 180 days of the City’s October 4, 2017
approval and subsequent construction at the Northeast Gateway site. Moreover, because the
actions alleged in this Complaint are part of a long history of discriminatory actions that are both
ongoing, and slated to continue in subsequent approval processes, Complaint requests that DOT
and EPA waive any potential objections related to the 180-day deadline. 49 C.F.R. 8 21.11(b);
40 C.F.R. § 7.120(b).

13 See, USASpending.gov, recipient profile for the “Port of Oakland” and “Board of Port Commissioners,” FY 2014,
DUNS no. 009235326, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
014 (last accessed, March 30, 2017).

1 USASpending.gov, Recipient Profile: Board of Port Commissioners of the Port of Oa [sic], available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
015 (last accessed, March 30, 2017).

> DOT and EPA, moreover, have the authority and the discretion to waive or extend the 180-day deadline. 49
C.F.R. 821.11(b); 40 C.F.R. § 7.120(b).

16 See, Annie Sciacca, Oakland Army Base redevelopment project breaks ground, East Bay Times, (November 1,
2016), available at: http://www.eastbaytimes.com/2016/11/01/oakland-army-base-redevelopment-project-breaks-
ground/ (last accessed, March 30, 2017).






D. Other Prudential Factors and/or Jurisdictional Considerations

This Complaint satisfies all other jurisdictional and prudential considerations laid out in
both DOT’s and EPA’s regulations implementing Title VI. The Complaint also meets EPA’s
guidance set forth its Interim Case Resolution Manual.*’

Specifically, this Complaint is submitted to both agencies in writing, by and on behalf of
a Complainant group that is authorized to submit such a complaint to redress the adverse impacts
this group experiences directly and which other, similarly situated residents also experience as a
result of both the Port’s and City’s violations of Title VI.

DOT and EPA have subject matter jurisdiction over this Complaint because it alleges
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964. This
Complaint also contains unique civil rights allegations that have not been alleged in any court or
administrative proceeding, and which are specific to the City’s and Port’s systemic pattern of
issuing project approvals and/or engaging in activity at and surrounding the Port and OAB
properties in a manner that causes disproportionate effects to the surrounding residential
community, on the basis of race.

Moreover, this Complaint seeks unique relief from DOT and EPA — compliance with
Title VI. Complainant asks DOT and EPA to investigate this Complaint and take steps to
remedy noncompliance with Title VI by the City and Port, including conditioning any and all
future federal funding. This relief is not available through other means.

I1l. FACTUAL BACKGROUND
A. The Residents and Community of West Oakland
1. West Oakland’s History and Demographics

West Oakland is a diverse community with a rich history and a historically vibrant
culture dating back to the late nineteenth century. In the 1800s and early 1900s, West Oakland
was home to many European, Japanese, and Chinese immigrants, Mexicans, and a large number
of African Americans who migrated from the South for jobs in the auto and rail industries. As
military activities expanded at the OAB, and new job opportunities in the Port’s shipyards
increased, West Oakland experienced an even greater influx of mostly small-business growth,

17 See, e.g., United States Environmental Protection Agency, Case Resolution Manual, Chapter 2 (January 2017),
available at https://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf (last accessed, March 30, 2017).






which, in addition to the OAB’s activities included many local shops that were owned by, and
served, West Oakland residents.*®

In the late 1900’s, however, West Oakland experienced a decline in its relative economic
vitality. *® While it remains a mostly working-class community, the median household income in
zip code 94607, which encompasses most of West Oakland today, is $35,837.%° For comparison,
the median income of Alameda County is $67,169.%* Over 30% of individuals living in zip code
94607 live below the poverty level.?? In Alameda County as a whole, only 13.5% of individuals
live below the poverty level.?® As Figure 1 indicates, poverty has been a long term issue in West
Oakland, with the entire community experiencing either persistent (five decades long), or
frequent (three to four decades long), high poverty rates.

I
I
1
1
1
1
1
1
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18 See, e.g., Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Ch. 1.1 “[OAB] Location, History and Setting”, p. 13 (July 31, 2012) (describing some of the historical background
of the region, and in particular of the OAB, and its surroundings), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

1% County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017); United States Census Bureau, American FactFinder, citing 2011-2015 American
Community Survey 5-Year Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last
accessed March 30, 2017).

2 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2! County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017).

22 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2 County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics htm (last
accessed March 30, 2017).
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Figure 1 Map of areas of persistent poverty in Oakland (with arrow pointing to West Oakland).?*

Most importantly for the purpose of this Complaint, and the allegations set forth herein,
West Oakland remains primarily a community of color. Approximately 49 percent of West
Oakland residents today are Black, 17 percent identify as Latino, 15 percent identify as White,
and nearly 13 percent identify as Asian.”” In Alameda County overall, 51 percent of Alameda
County residents are White, only 12 percent are Black, 30 percent are Asian, and 23 percent are

Latino.”¢

¢ Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 6.

» Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 3.

%6 United States Census Bureau, Quick Facts: Alameda County, California (2015), available at

https://www.census.gov/quickfacts/table/PST045216/06001 (last accessed March 30, 2017).
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2. Health and Pollution Burdens Affecting West Oakland

The largely residential community of West Oakland is surrounded by the Port and OAB,
and by freeways. Specifically, as shown in Figure 2, three interstate freeways, the 1-580, 1-880
and 1-980 freeways, surround West Oakland with the Port and OAB surrounding the community
to the West and South.

PlanningArea  smssssssss
BART +
Neighborhood Name Acarn

Neighborhood Boundary

Figure 2 Map of the community of West Oakland.?’

In addition to housing the Port, which is the fifth busiest container port in the United
States, West Oakland is also home to two rail yards, with expansive and growing rail road tracks
that are owned and operated by Union Pacific (“UP”), and the Burlington Northern and Santa Fe
Railroad Company (“BNSF”). While not pictured above, West Oakland also has numerous
trucking-based distribution centers and a host of related businesses including mechanical and
body repair shops as well as large diesel gas stations that serve various activities taking place at
the Port and OAB.

Thus, while this community has many aspects of unique physical beauty, including many
nineteenth century Victorian-era historical buildings, an important and meaningful history, as

%7 City of Oakland, West Oakland Specific Plan (area map), available at
http://www?2.0aklandnet.com/Government/o/PBN/OurOrganization/PlanningZoning/OAK028334 (last accessed,
April 3,2017).
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well as vibrant cultural traditions, today, its residents experience an overwhelming and
disproportionate burden of health and environmental risks caused by the activities surrounding
their homes and schools. For example, the Oakland Unified School District (OUSD) has
identified the three elementary schools, two middle schools, and three high schools located in
West Oakland and serving the West Oakland community as showing the highest “environmental
stress indicators” based on students’ exposure to poor air quality and inadequate access to

healthy foods, among other environmental risks.

Environmental Stress Factors

@ Northwest

D ) C_tentrcéll

=, = ('{)-) o
Northeast

s

@ 1 Least strossed
@ :

3
@ 4
@ s

@ ©Most stressed

OUSD 5RA 2015-16

Figure 3 Environmental stress factors by school.

REGION # Schools A Index*1
al 18 3.2
East 55 4.32)
Northeast 22 2.90§
Northwest 16| 1.73
‘est 19 4.47|
16, & being higt stress foctors

Environmental stress factors tend to be Interrelated
and concentrated in certain geographic areas of
Oakland where:

+ violent crime, unemployment, residential
vacancy, and poverty rates are high;

* air quality is poor;

* access to fresh food is limited;

* liquor stores may outnumber grocery stores.

These environmental factors have a compounding
effect on schools located in the most disinvested
parts of the city, largely serving students who come
from the surrounding communities.

'No new stress data wos for
Updiate includes six new charter schools opened in 2015-16.

In addition, there are two preschools and at least one formal, reported day-care center, which,
while not included in the OUSD map above, are located in close proximity to the Port and the
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freeways surrounding West Oakland.?® These childcare facilities are exposed to the same stress
indicators, including poor air quality, as the OUSD-reported schools shown in Figure 3, yet with
potentially even more devastating impacts, considering the age and size of the children attending
these care facilities.

Notably, most of the pollution burden West Oakland residents shoulder directly results
from the activities taking place at and around the Port and OAB. Trucks serving the Port bring
heavy air pollutant emissions, including emissions of diesel particulate matter; the traffic they
cause disrupts neighborhoods, and damages local streets that were not intended for heavy trucks.

Air pollution has been proven to cause and/or exacerbate respiratory and cardiovascular
illness, and can trigger asthma attacks.?® Diesel particulate matter emitted by heavy duty trucks
and other freight vehicles and equipment like ships and trains, is a known carcinogen. The
California Air Resources Board (“ARB”) has found that West Oakland residents are “exposed to
diesel particulate matter ambient concentrations that are almost three times the average
background diesel particulate matter ambient concentrations in the [Bay Area Air Quality
Management District].”*® Indeed, West Oakland residents experience a lifetime potential cancer
risk of 1,200 excess cancers per million due to diesel particulate matter emissions. In
comparison, the ARB found an excess cancer risk due to diesel particulate matter of 480 excess
cancers per million across the entire San Francisco Bay Area.*! The risk that West Oakland
residents face is nearly three times the risk that Bay Area residents generally face. Diesel
particulate matter emissions from the Port alone are responsible for a risk of approximately 200
excess cancers per million.*

In 2008, the ARB conducted a diesel particulate matter Health Risk Assessment in West
Oakland. The 2005 baseline emission inventory used in the assessment showed that heavy duty
trucks accounted for 112 tons per year of diesel particulate matter emissions, or 13% of the total

%8 Harriett Tubman Preschool is located on 3" street, in the Hoover/Foster neighborhood of West Oakland, adjacent
to the 1-580 and 1-980 intersections, which experience heavy traffic to reach the Port and Port facilities. See, map
location, available at: https://www.google.com/maps/place/Harriet+R+Tubman+CDC/@37.8236086 -
122.2731381,15z/data=14m5!3m4!1s0x0:0x1b8f115e05028¢ch2!8m2!3d37.8236086!4d-122.2731381 (last accessed,
March 30, 2017). The Baby Academy and Infant Day Care Center is also located in Wes Oakland’s Prescott
neighborhood, which is adjacent to the 1-880 or “Nimitz Freeway” that feeds directly onto frontage roads serving the
Port. See, map location, available at:
https://www.google.com/maps/place/The+Baby+Academy+Infant+Care+%26+Preschool/@37.8094548, -
122.2975516,15z/data=14m5!3m4!1s0x0:0x891cc2ecd329e327!8m213d37.8094548!4d-122.2975516 (last accessed,
March 30, 2017).

2% gaffet Tanrikulu, Cuong Tran, and Scott Beaver, Bay Area Air Quality Management District, Health Impact
Analysis of Fine Particulate Matter in the San Francisco Bay Area (September 2011), available at
http://www.baagmd.gov/~/media/files/planning-and-research/research-and-modeling/cost-analysis-of-fine-
particulate-matter-in-the-bay-area.pdf (last accessed March 30, 2017).

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

%1 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 22, (December 2008).

%2 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).
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diesel particulate matter emissions inventory for the West Oakland area, with the remaining
diesel particulate matter emissions coming from trains and ships serving the Port area.*®* An
estimated 2,800 medium sized, short distance trucks, also known as drayage trucks, serve the
Port of Oakland multiple times per week, and there are approximately 10,000 truck trips to and
from the Port, with an additional 1,400 truck trips daily between the Port and distribution centers
in West Oakland.®* These figures are expected to grow as the Port expands, which will result in
additional truck traffic through the West Oakland community. Further expansions of the Port’s
activities will bring more ships and more trains to the area, further elevating the amount of diesel
particulate matter in the air throughout West Oakland, and increasing the resulting adverse health
impacts affecting West Oakland residents.

As demonstrated through ARB’s 2008 Health Risk Assessment, truck traffic hurts
communities and makes it more difficult to build thriving, resilient neighborhoods. People living
on busy streets, with trucks rumbling by frequently, are more reluctant to go outside to exercise;
residents have fewer opportunities to meet their neighbors and to build a close-knit community
within their neighborhood. * If they are parents they are also more reluctant to let their children
play outside. Closely connected communities can provide important physical and mental health
benefits;* truck traffic impedes these benefits for residents of West Oakland.

Moreover, while diesel particulate matter emissions from the Port alone are responsible
for approximately 200 excess cancers per million,3” West Oakland residents are consistently
exposed to a variety of other, cumulative impacts that result in poor health outcomes in the
community. All-cause death rates in West Oakland are higher than all-cause death rates in the
city of Oakland overall.® As a result, West Oakland has one of the lowest life expectancies of all
communities in Oakland (see Figure 4).

1
1
1
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% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 15, Table 3 (December 2008).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Air-6 (March 2010).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-9 (March 2010) (showing that communities with higher traffic volumes
are not as close-knit as communities with lower traffic volumes).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-10 — Transportation-11 (March 2010).

¥ California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, p. 13, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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Life Expectancy, Oakland, Regions
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Figure 4 Life expectancies in Oakland's communities.*

When compared to other areas of Alameda County, West Oakland also has elevated rates of
emergency room visits due to stroke-related and congestive heart failure hospitalizations, and

asthma hospitalizations in children older than 5.%°

B. History of the Port and Army Base

The Port is the fifth largest container port in the United States and the second largest in
the State of California, behind the combined ports of Los Angeles and Long Beach. Established
in 1927, the Port is home to 18 ship berths, 236 container cranes, two rail yards and
approximately 500 pieces of cargo handling equipment, as well as 2,500 trucks. In 2016, the
Port moved over 2 million 20-foot equivalent units of containers in and out of the Bay area.

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, p. 16, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).

“0 Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, pp. 9-12, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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OAB is a 425-acre facility located along the Oakland waterfront, just north of the Port
and south of the eastern portion of the San Francisco Bay Bridge.** It was originally
commissioned to serve as a United States Army base in 1941, and during World War I1 it
developed to serve as a major cargo port.* Following the end of the war, OAB continued to
serve as a shipping and rail terminal, providing logistical support for the subsequent Korean,
Vietnam and Persian Gulf wars.* In 1995 the United States Defense Base Closure and
Realignment Commission recommended closure of OAB, and it officially closed OAB’s
operations as an army base in 1999.*

Following its decision to close the base, the United States Department of Defense
designated a local reuse authority — the Oakland Army Base Reuse Authority — as the entity
charged with the oversight of all post-closure redevelopment at OAB.*® In order to assist in
informing and influencing the ongoing land use changes at OAB, prior to the completion of
OAB?’s closure, the Reuse Authority established the West Oakland Community Advisory Group
(WOCAG).”® In line with its purpose, the WOCAG met for over ten years to discuss and present
community recommendations relating to the new uses and businesses that would benefit West
Oakland residents. These recommendations were collected, reviewed an compiled by the
Redevelopment Agency until its dissolution, and they were, to an extent, incorporated into the
early planning stages for the OAB closure.

In 2000, the Oakland City Council designated OAB and its surrounding properties as a
“Redevelopment Area,” then under the jurisdiction of the City’s Redevelopment Agency, the
Port and the County of Alameda, pursuant to a Joint Powers Agreement. The closure process
was guided by a “Preliminary Redevelopment Plan” that was formulated with some early input
from the WOCAG.*' Pursuant to this “Preliminary Redevelopment Plan”, the City broadly
committed to the “redevelopment, rehabilitation, and revitalization of the area within the
boundaries of the [OAB]” and its surroundings. *® The City also sub-divided OAB into two
general development areas, shown in Figure 5, below. The first was a 140-acre “Gateway
Development Area,” situated in the north and northwest portion of the sub-district, owned by the
City and the OAB Redevelopment Agency. *° The second was a 170-acre “Port Development

! Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Executive Summary, p. 1 (July 2012), available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

“21d., p. 14.

* Ibid.

“ Ibid.

**1d., p. 15.

“®1d, p. 16.

* See Redevelopment Plan for the Oakland Army Base Redevelopment Project, Adopted June 11, 2000, Amended
and Restated on December 21, 2004 (Ordinance No. 12644 C.M.S.), and on June 7, 2005 (Ordinance No. 12672
C.M.S), p. 2.

“8 City of Oakland, Redevelopment Plan for the Oakland Army Base Redevelopment Project (June 11,
2000)(Amended and restated December 21, 2004 and June 7, 2005), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak030544.pdf.

“° See LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf.
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Area” located in the west and southeast portions of the OAB, owned and operated by the Port.>
In addition to these two main sub-areas, the City also designated two additional sub-districts —
the “Maritime” sub-district, which is comprised of 1,290 acres owned and operated by the Port;
and the ;‘116th and Wood” sub-district — an additional 41 acres owned by various private
entities.
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OARB Area Redevelopment EIR
Figure 3-2 OARB Redevelopment Project Area
( }’ 1) @. borchard & associates April 2002

Figure 5 Oakland Army Base Redevelopment Area Sub-Districts, April 20022

In 2002, the City approved a new and more detailed “Oakland Army Base
Redevelopment Area Plan” and a supporting Environmental Impact Report (EIR) analyzing the
effects of the OAB closure and the City’s updated planning proposals for redevelopment on
OAB property under the California Environmental Quality Act. >® According to the City’s 2002
approval, the Gateway Development Area would be redeveloped pursuant to a “flexible”
alternative land use plan, which specifically contemplated the construction and operation of

%0 gee LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
g\/lay 2012), available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf.

Id.
*2 City of Oakland, Oakland Army Base Project: Maps, available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/image/dowd007621.jpg (last accessed April 4, 2017).
%% See Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, p. 1
(July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).
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waterfront light-industrial and flexible office space including research and development
(“R&D?”) offices, as well as other “business-serving retail” and “high-end commercial
development” spaces like a “Four Star Hotel.”>* While the 2002 plan also included some
warehousing and distribution, as well as ancillary maritime support facilities, the majority of
land uses specified in the plan consisted of light industrial development, so as to attract
businesses focused on industries other than heavy freight industrial activities.>

Despite the generally beneficial land-uses considered and approved in the City’s 2002
Redevelopment Plan approval, the community was concerned, at the time, that the Plan did not
demonstrate an honest commitment by the City to redevelop the OAB in a way that would
genuinely benefit surrounding residents in West Oakland. In 2002, the WOCAG issued
recommendations in response to the City’s EIR and proposed Redevelopment Plan, which
expressed the community’s concerns with the direction of the City’s land use and planning
decisions, and its displeasure with the way their recommendations had been treated up to that
point. >® Specifically, the WOCAG explained that the 2002 plan approval and related EIR did not
provide enough detail regarding the City’s proposed development plans to assure that the OAB
redevelopment would confer tangible, direct community benefits. >’

Just as feared by the community, as both the City and Port continued to receive federal
land grants of former OAB land, they began discussions with potential developers seeking to
expand Port-related freight activities at OAB, even though the approved Redevelopment Plan
designated very limited land for such activities. Notably, these discussions were held while
parallel discussions were still taking place among WOCAG members and City staff — thus, while
the WOCAG was still developing its input on the OAB development process. 8

Between 2006 and 2008, WOCAG continued to submit its recommendations to the City.
During that time, the WOCAG focused its recommendations on the City prioritizing
development proposals that result in less truck traffic through West Oakland, due to health

> Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, Section
3.2.1, p. 27 (July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

> |bid.; see also, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 20,
Table 2-1 (May 2012), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last accessed April 4, 2017)
(comparing the land-use designations approved in 2002, with those considered and ultimately approved by the City a
decade later).

% George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002) (noting that “it is an insult to the many citizens of the City of Oakland who have given
freely of their time and effort to serve the [Oakland Army Base Reuse Authority] and the City of Oakland in the
base conversion process [only] to have their efforts ignored and not evaluated in this EIR”).

> George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002).

%8 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway”” Development Area, pp. 4-5 (June 2008).
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impacts many residents were already facing due to the Port’s growing activity.”® WOCAG
wanted businesses such as truck servicing and truck parking to be relocated out of the
community, and to “leave their former sites available for more appropriate, i.e. lower impact
commercial use.”®

Notwithstanding the input received from WOCAG, however, the City continued its
discussions with Prologis and CCIG, and began negotiating an agreement with the developers, to
build a large-scale warehouse and shipping development project for portions of all three sub-
districts created under the City’s prior approvals, which became jointly termed, the “Gateway
Development Area,” pictured in Figure 6, below.®
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Figure 6 Gateway Development Area.®?

% West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).

80 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway” Development Area, p. 7 (June 2008).

8 |_SA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, p. 21 (May 2012),
available at http://www?2.o0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (“in 2009 the joint venture between Prologis and [CCIG] was selected as the master developer™).

82 Oakland Redevelopment Agency, Pre-Development Planning for the Oakland Army Base Gateway Development
Area, Figure 3-1, available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/dowd007624.pdf
(last accessed April 4, 2017).
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C. The City’s Port Expansion and “Gateway Development”, or ‘Oakland
Global”, Approvals

The land uses proposed in the City’s 2002 Redevelopment Plan included a “tech park”
comprised of R&D office buildings, and light to moderate industrial and retail development
including big box retail stores, hotels and a Cineplex.®® These land uses did not include as the
predominant use for the area the type of heavy industrial, large-scale warehouse, shipping,
distribution and maritime activity that the City began to consider through its subsequent
negotiations with Prologis and CCIG. Yet, in 2012, the same year the City received its $2
million comprehensive TIGER 2 planning grant from DOT, the City approved the “Oakland
Army Base: Outer Harbor Terminal Project” and executed an exclusive development agreement
with Prologis and CCIG to expand port-related maritime activities at OAB.** Rather than
conduct a new environmental review, however, the City re-approved its decade-old
environmental review document that the City’s staff presented to the Council as a mere
addendum to the EIR analysis prepared and approved in 2002.%> Rather than designing new and
more appropriate mitigation corresponding to the City’s new development proposals, the City
also claimed that specific mitigation would be determined at a later date, when specific projects
were approved.

To give an example of the drastic deviation the City took from its prior approvals, the
City’s 2012 Redevelopment Plan for the Outer Harbor Terminal Project involved approximately
2.5 million square feet of warehouse/distribution and maritime-related logistics uses, as
compared to only 175,000 square feet of office/R&D, where as its 2002 approvals involved only
300,000 square feet of warehouse and distribution development and approximately 1.5 million
square feet of office/R&D. *°

Unsurprisingly, BAAQMD as well as other agencies including ARB, as well as West
Oakland residents expressed their concern with the City’s proposed “Outer Harbor Terminal
Project,” which soon simply became known as the Gateway or Oakland Global Logistics Center
development project. BAAQMD in particular encouraged the City to analyze how its new
development plans would impact future residents near new and existing sources of pollution, and

%3 See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Attachment B, p. 4
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last
accessed April 4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and
approved in 2002).

% See, Development Agreement By and Between the City of Oakland and Rpologis CCIG Oakland Global LLC,
Regarding the Property and Project Known as “Gateways Development/Oakland Global, dated July 16, 2013,
available at: http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak055211.pdf (last accessed,
March 30, 2017).

% See, ibid. (“The primary difference between the 2012 Project and what was proposed for the same geographic
location in the 2002 Project is a shift from office R&D to a greater amount of warehouse distribution and maritime
logistics uses as the predominant use.”)

% See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 4 (May 2012),
available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and approved in 2002).
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provided specific suggestions for doing s0.%” But the City refused to conduct an additional
impact analysis, again claiming that it was appropriate to defer any such analysis to a later time,
and a later approval.®®

On December 4, 2013, the City approved an “Army-Base Construction-Related Air
Quality Plan,” purporting to address construction related impacts but again declining to analyze
or mitigate impacts from the long-term operation of the Gateway development projects, or the
cumulative construction and operation of the related additional Gateway development projects.
The City again received letters from BAAQMD and other agencies, identifying shortcomings in
the City’s proposed mitigation set forth in the “Construction-Related Air Quality Plan.”® The
City again refused to incorporate the types of analysis or mitigation suggested by the agencies.

Most recently, on October 4, 2016, the City approved an additional Northeast Gateway
construction management plan allowing Prologis and CCIG to begin construction at the
Northeast Gateway site on November 1, 2016, and to eventually operate a global trade and
logistics complex that is worlds different than what the City proposed and approved in its initial
land use decisions relating to the OAB, and greater “Redevelopment Area.” After the City
approved this most recent construction management plan, Prologis issued three “45-day notices”
in the month of February, 2017, which relate to three additional air quality plans currently under
review by the City: (1) an operations air quality plan for the Northeast Gateway project, which
was issued on February 2, 2017; (2) a “Construction and Operations” air quality plan, for the
Southeast and Central Gateway Projects, issued on February 3, 2017; and (3) a “Phase 3
Construction” air quality plan, issued on February 9, 2017. To this day, neither the City nor Port
has updated the cumulative air quality analysis to analyze or mitigate, in a meaningful manner,
the ongoing air pollutant emissions from the construction and operation of the full Gateway, or
Oakland Global Logistics Center development project.

IV. LEGAL BACKGROUND

DOT regulations implementing Title V1 state that “[n]o person in the United States shall,
on the grounds of race, color, or national origin be excluded from participation in, be denied the
benefits of, or be otherwise subjected to discrimination under, any program to which this part
applies.” 49 C.F.R. § 21.5(a).

These regulations also include the following prohibitions of specific discriminatory acts
by recipients of federal funds:

%7 Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
West Oakland Specific Plan Notice of Preparation of a Draft Environmental Impact Report (November 21, 2012).
% See City of Oakland, West Oakland Specific Plan: Final Environmental Impact Report, pp. 4-21 to 4-22 (May
2014).

% See, generally, Rachel Flynn, Director, Department of Planning and Building to Deanna J. Santana, City
Administrator, Subject: Approval of Army Base Construction-Related Air Plan (December 4, 2013), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak044541.pdf (last accessed April 4, 2017).
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(2) A recipient, in determining the types of services, financial aid, or other
benefits, or facilities which will be provided under any such program. . . may not,
directly or through contractual or other arrangements, utilize criteria or methods
of administration which have the effect of subjecting persons to discrimination
because of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program with
respect to individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, a recipient or applicant may not
make selections with the purpose or effect of excluding persons from, denying
them the benefits of, or subjecting them to discrimination under any program to
which this regulation applies, on the grounds of race, color, or national origin; or
with the purpose or effect of defeating or substantially impairing the
accomplishment of the objectives of the Act or this part.

49 C.F.R. § 21.5().

A recipient may not make a selection of a site or location of a facility if the
purpose of that selection, or its effect when made, is to exclude individuals from
participation in, to deny them the benefits of, or to subject them to discrimination
under any program or activity to which this rule applies, on the grounds of race,
color, or national origin; or if the purpose is to, or its effect when made will,
substantially impair the accomplishment of the objectives of this part.

49 C.F.R. § 21.5(d).

EPA regulations implementing Title V1 state that “[n]o person shall be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving EPA assistance on the basis of race, color, [or] national origin[.]” 40 C.F.R. §
7.30. The regulations also provide a non-exclusive list of specific, prohibited discriminatory
acts:

(b) A recipient shall not use criteria or methods of administering its program or
activity which have the effect of subjecting individuals to discrimination because
of their race, color, national origin, or sex, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program or
activity with respect to individuals of a particular race, color, national origin, or
Sex.

(c) A recipient shall not choose a site or location of a facility that has the purpose
or effect of excluding individuals from, denying them the benefits of, or
subjecting them to discrimination under any program or activity to which this part
applies on the grounds of race, color, or national origin or sex; or with the purpose
or effect of defeating or substantially impairing the accomplishment of the
objectives of this subpart.
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40 C.F.R. §7.35.

These regulations make clear that discrimination on the basis of race is a violation of
Title VI whether it is the purpose of the decision or its effect. 49 C.F.R. § 21.5(d); 40 C.F.R. §
7.35(c).

V. VIOLATIONS OF TITLE VI
A. Discriminatory Acts

The City’s approval of the Northeast Gateway Construction Management Plan on
October 4, 2016 is the latest example of the City and Port’s discriminatory actions regarding
the development and expansion of harmful freight activities at the Port and OAB. The
approval is part of a continuing pattern of actions utilizing criteria and methods that have the
purpose or effect of subjecting the surrounding community of color to the disproportionate
externalities of that freight activity.

Since 2012, the City, in particular, has sought to abandon the original commitment to
develop the OAB in a way that would benefit the surrounding community. While the
WOCAG was asked to provide input on recommendations for development early in the OAB
Redevelopment process, the City proceeded with its own negotiations to expand freight-
related activities notwithstanding the community recommendations, and notwithstanding the
fact that such activities would add to the impacts on the already overburdened surrounding
communities of color. The City has also consistently refused to consider the input of advisory
and stakeholder groups including the WOCAG, who urged the City to prioritize development
proposals that would result in less truck traffic through West Oakland.” At each step of the
way, the City has declined to analyze the impacts of expanded freight activities, and has
declined to adopt specific mitigation by claiming that such analysis and mitigations were not
required or that they would be addressed at a later point.

Since the abrupt change in the proposed OAB redevelopment plan in 2012, the
community and concerned agencies have been demanding analysis of the impacts, and
assurances that the effects of expanding freight activities will be mitigated. At each step, the
City has declined to do any more than assure that the project will comply with existing
minimum regulatory requirements.

In 2013, BAAQMD wrote to the City to highlight the City’s lax mitigation measures for the
OAB redevelopment project, pointing out that the City’s plan for reducing construction
emissions from the OAB included mitigation measures with easy loopholes for industry. The
plan required lower-emitting equipment to the extent that it was “readily available” in the Bay

70 West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).
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Area.”" The BAAQMD noted that “the Plan does not include any guidance on how it will be
determined if the equipment is ‘readily available’ or ‘cost effective.””’> BAAQMD concluded its
letter with a list of specific recommended requirements for all OAB construction activity. But
the City declined to make any of the recommended changes.

In 2014, both BAAQMD and the Alameda County Public Health Department submitted
letters raising new concerns with the City’s planning activities. The Alameda County Public
Health Department’s letter urged the City to strengthen the proposed mitigation measures,
because “[impacts from development at the Port and OAB] will further exacerbate existing
health conditions in West Oakland.”” BAAQMD contacted the City’s Strategic Planning
Division to recommend additional air quality controls, noting that the West Oakland community
experiences a higher cancer risk than any other Bay Area community and compliance with
minimum regulatory requirements will not be sufficient to reduce health risks in the community
to a safe level.” Again, the City took no action.

In 2015, BAAQMD expressed concern about the Port’s and the City’s continued reliance on
the environmental review conducted in 2002, and re-approved in 2012 as a basis for the
continued expansion of port-related infrastructure development at OAB. Among other concerns,
BAAQMD expressed serious trepidation regarding the facts that both the 2002 and 2012 reports
were based on outdated national ambient air quality standards for fine particulate matter
emissions. ® In addition, the air quality analysis provided in the City’s subsequent air quality
management plan analyses only considered construction emissions, and not the long-term
impacts from continued development at the Port and OAB.™®

Most recently, in 2016, BAAQMD, ARB and WOEIP all submitted comments on the
Northeast Gateway Construction Management Plan. In a letter addressed to the City, dated June
3, 2016, BAAQMD expressed its concern that, again, the City’s proposed management plan
exclusively dealt with the air quality impacts associated with construction, and failed to consider
the long-term air quality impacts that would result from the project. BAAQMD also complained
that even within its limited scope, the plan did not include air quality mitigation measures

™ Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
72 Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
™ Muntu Davis, Alameda County Health Care Services Agency, Public Health Department to Ulla-Britt Jonsson,
City of Oakland, Subject: Re: West Oakland Specific Plan Draft Environmental Impact Report and Public Health
(March 17, 2014).

™ Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
Draft Environmental Impact Report for the West Oakland Specific Plan (March 20, 2014).

" Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).

76 Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).
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necessary to protect health.”” ARB’s letter similarly detailed recommendations for additional
mitigation measures that ARB described as “critical to reducing emissions and protecting public
health.” WOEIP also urged the City to commit to mitigation to address the adverse impacts its
approval would have on the surrounding community. These included installing solar panels on
warehouses that will be constructed as part of the Gateway project development, and requiring
zero-emission technologies for short-haul trucks, including drayage trucks, and cargo handling
equipment.”® Despite the fact that the mitigation measures requested were consistent with the
City’s minimal mitigation measures approved in 2002, the City declined to include any of the
recommended mitigation.

This history of rejecting recommended mitigation is the product of a piecemealed process
that denies meaningful public participation by narrowing the scope of the issues that will be
considered at each step of the development approvals. When WOEIP raised concerns about
the lack of zero-emission technology requirements for the Northeast Gateway project, and the
failure to create an emission reduction plan for the development, ° Prologis, the developer of the
Northeast Gateway/Global Logistics Center project, argued that these concerns were not
appropriate for the air quality plan under consideration, and that they could be raised when the
Air Quality Operations Plan is developed.?’ As a result, the City Administrator dismissed the
community concerns in the approved plan.?* All involved in these approvals, however, know that
the opportunities to mitigate emissions from operations will be limited by the physical projects
that have been built as a result of the October 4, 2016 approval.

The October 4, 2016 approval demonstrates that the City’s promise of future analysis and
mitigation are empty. It is not sufficient to consider mitigation after construction is complete
because mitigation must be designed into the project, prior to its construction. The October
4, 2016 approval, and subsequent initiation of construction at the Northeast Gateway site
show that the City intends to allow development that will disproportionately impact the
surrounding communities of color without mitigation. Whether purposeful or just in effect,
the City’s October 4, 2016 approval denied the benefits of redevelopment investments to the
surrounding communities of color. This decision, like the various decisions that have
preceded it, was made with the clear intention to streamline approval of expanded freight
activities by setting up a process that precluded meaningful public participation. The
decision also avoided mitigation requirements that would minimize or prevent impacts on the
surrounding communities of color.

"7 Jean Roggenkamp, Bay Area Air Quality Management District to Darin Ranelletti, City of Oakland, Subject:
Northeast Gateway Construction Management Plan (June 3, 2016).

"8 Heather Arias, California Air Resources Board to Darin Ranelletti, City of Oakland (May 31, 2016).

" Margaret Gordon, West Oakland Environmental Indicators Project to Darin Ranelletti, City of Oakland Bureau of
Planning, Subject: Comments Standard Conditions of Approval/Mitigation Measures for the Prologtis [sic] (May
23, 2016); Ditching Dirty Diesel Collaborative to Robbie Morris, California Air Resources Board (May 25, 2016).
8 Cory Chung, Development Manager, Prologis to Darin Ranelletti, City of Oakland Bureau of Planning, Subject:
RE: DRX151553 — Oakland Global Logistics Center #1 — Response to Air Quality Stakeholder Comments to SCA-
MMRP Public Outreach Element (Mitigation Measure PO-1) (August 30, 2016).

8 Rachel Flynn, Director, Planning and Building Department to Sabrina B. Landreth, City Administrator, Subject:
Construction-Related Air Quality Plan by Prologis for Northeast Gateway at Army Base site, p. 4 (September 8,
2016).
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The City’s October 4, 2016 approval is, moreover, a single component of the City’s and
Port’s continuous, systemic pattern of approving, or directly engaging in, the expansion of
port-related infrastructure development. This pattern will continue as the City and Port
pursue their expansion goals in the OAB Gateway/Oakland Global Logistics Center
development. This pattern of conduct results in direct and immediate adverse effects on
West Oakland residents who are predominantly people of color, and therefore violates Title
VI of the Civil Right Act of 1964.

B. Adverse Impacts

As outlined above, freight activity in and around the West Oakland community is
responsible for a host of adverse impacts including elevated cancer risks, higher rates of asthma
attacks, and disruption of the basic quality of life in the community. > The October 4, 2016
approval of the Northeast Gateway construction-related air quality plan and the City’s ongoing
approvals of the construction and operations of the full OAB Gateway/Oakland Global
Logistics Center development area will add to the already adverse impacts suffered by the
surrounding community as a result of freight activities. The October 4, 2016 approval was the
first approval of one of several components to the Oakland Global Logistics Center project. This
approval provided the City with an opportunity to ensure that the project was designed, and
would be built in a way to limit impacts on the surrounding community, but the City refused to
ensure that adequate health and safety protections were in place before allowing the developers
to break ground on November 1, 2016.

In its 2008 Health Risk Assessment, ARB found that on-road heavy duty diesel trucks
were the largest source of cancer risk in the community, followed by ocean going vehicles,
harbor craft, locomotives, and cargo handling equipment. All of these sources are associated
with the Port’s, and now with the OAB’s, expanded activities.

While ARB’s assessment indicated that emissions would decrease in the future as a result
of regulatory actions, the assessment estimated that even after emissions reductions, “the
remaining cancer risk will [still] be greater than 200 in a million in the West Oakland
community,” and that any reduction in emissions would not resolve the disparate impacts that
West Oakland residents face when compared to residents living elsewhere throughout the City or
the County.®* ARB’s assessment recommended “collective and innovative efforts” at all levels of
government to reduce emissions and improve health outcomes in West Oakland, including a

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2 (December 2008).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 4 (December 2008).
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transition to clean technologies.® The City’s approval of the Northeast Gateway Construction
Management Plan, however, fails to provide any innovative or good faith effort to reduce
emissions at and around the project. The City’s approval does the opposite by rubber stamping
the construction and operation of new large-scale port related infrastructure that will only
exacerbate the existing pollution burdens West Oakland residents face.

The Alameda County Public Health Department urged the City to require a more
comprehensive evaluation of, and mitigation for, the Northeast Gateway Project’s increase in
diesel emissions, which are also a major concern given the existing health burdens in West
Oakland. Yet the City, as always, refused to adhere to the County Public Health Department’s
recommendations, and instead chose to adhere to its construction-only approval decision.

C. Disproportionality

The October 4, 2016 approval of the Northeast Gateway construction-related air quality
plan is the latest action by the City and Port to push through more freight-related development
that already disproportionately impacts the communities of color in West Oakland. The
Alameda County Public Health Department has found that racial disparities impact health
outcomes throughout the county, and especially in West Oakland.®® People of color are more
likely to experience the negative health outcomes detailed above. As described by the Alameda
County Public Health Department, “even at the same rung, African Americans typically have
worse health and die sooner than their White counterparts. In many cases, so do other
populations of color.”®

As described above, West Oakland residents are also more likely to face decades of
persistent poverty. Black people in Oakland are far more likely to be homeless than any other
ethnic group.® These same factors are at play within West Oakland, a community that is
predominantly populated by people of color. West Oakland faces higher rates of illness, crime,
and higher death rates than predominantly White communities in Oakland. Residents of West
Oakland face stresses that residents of other communities may never endure.

In recent years, various Bay Area media outlets have published heartbreaking stories of
West Oakland residents who fear for their children’s lives due to air pollution that triggers

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, pp. 4-6 (December 2008).

% see Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social
Inequity in Alameda County — Executive Summary (2008); UC Berkeley Health Impact Group (UCBHIG), Health
Impact Assessment for the Port of Oakland, p. ES-2 (March 2010), available at
http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, pp. 7-8 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed
April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, p. 71, Figure 33 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last
accessed April 4, 2017).
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possibly fatal asthma attacks.®® These media reports, as well as anecdotal reports that have been
relayed to WOEIP staff, describe parents making the difficult decision to uproot their lives in
West Oakland and move to communities that are less polluted and less disrupted by truck
traffic.*® People want to build communities that allow them to connect with their neighbors, to
enjoy parks, and to send their children to play outside. The land gifts of the former OAB
properties along with multiple federal grants were intended to spur redevelopment that would
benefit the surrounding communities. Instead, the City and Port have decided to “double-down”
on the harmful activities that created the current conditions in West Oakland. The City and Port
have manipulated their decision-making processes to prevent public participation and avoid
costly mitigation investments that might interfere with such development. The October 4, 2016
approval is the latest in a string of decisions that, in purpose or effect, are destroying the vision
of a sustainable and healthy West Oakland that residents want to see, and forcing those residents,
mostly people of color, to either bear the disproportionate burdens or pack up and move
elsewhere.

D. Less Discriminatory Alternatives

Throughout the various actions outlined above, the City and Port have declined to accept
recommendations from either the community or expert agencies on process, analysis, and
mitigations. The following less discriminatory alternatives were available, and continue to be
available to both the City and Port:

1. The City and Port have the option and opportunity, but have continuously refused, to
engage the community in a meaningful process by which to receive and incorporate
their input, including their opposition to the Gateway and Oakland Global Logistics
Center development proposals, and the continued expansion of the Port’s activities.

Specifically, the City has the opportunity, but has refused, to send notifications regarding
each of its piecemealed construction and operation related approvals to all neighborhood
residents. The City has also failed to provide clear and consistent opportunities for
neighboring residents to provide their input regarding the City’s process for ensuring that
the immediate community health and safety concerns from its development approvals are
addressed.

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

% Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kqed.org/news/air-pollution-dispute-west-oakland-army-base/; See also City of
Oakland, West Oakland Specific Plan: Final Environmental Impact Report, p. 4-6 (May 2014), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak049140.pdf (last accessed April 4, 2017)
(“While West Oakland’s population has increased by nearly 2,000 people between 1990 and 2010 (at a rapid rate of
15%), the African American population of West Oakland has declined by nearly 5,000 people during the same time
period.”).
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The City and Port also have the opportunity, but have refused, to post project-related
approval documents at the various community organizations, institutions and gathering
places around West Oakland, including but not limited to: the West Oakland Senior
Center, city libraries, the West Oakland Youth Center and the Hoover Resident Action
Council. The City has also refused to require the developers, Prologis/CCIG, to do the
same.

The City has also consistently refused, despite being urged by various state, local, county
and federal agencies, to convene a transparent interagency and community inclusive
process by which to develop and implement a comprehensive assessment of the impacts
caused by its land-use and development decisions at the Port and OAB and to both
established and implement an updated mitigation, monitoring and reporting program that
considers the level and extent of the full Gateway and Oakland Global Logistics Center
and expanded Port operations.

2. The City has the option, but refuses, to consider the effects of the full operation of the
Prologis and CCIG development of all three Gateway sub-areas prior to issuing its
piecemealed approvals. The City and Port also have the option to update their analysis
of impacts instead of relying on the outdated 2002 analyses for a redevelopment plan
that was drastically different than the current development plans and approvals before
the City.

3. The City and Port have had numerous opportunities, but have refused, to develop, or
require the development of, a meaningful emissions reduction plan based on an
accurate and updated assessment of the current and foreseeable levels of increased
freight transport and other heavy infrastructure, maritime, shipping, distribution,
storage and Port-related activities occurring at and along the Port and OAB including
increases in rail and maritime emissions that are inconsistent with existing rail and
maritime emission reduction standards.

4. The City and Port have had the option, but have failed, to produce or, at a minimum,
require, a comprehensive truck management plan to address impacts from growing
freight activities on the community of West Oakland.®*

Specifically, both the City and Port have had the opportunity to, but have refused, to
develop any requirements for zero-emission technologies at OAB or the Port, which
would alleviate some of the air pollution impacts of additional truck traffic in and near
West Oakland neighborhoods. They have also refused to require stricter limits (e.g. two
minute limits) on diesel truck idling times to address existing health burdens affecting
West Oakland residents, and in particular school children throughout West Oakland.

° The Port’s approval a drayage truck management plan for the Port fails to address the impacts that increased
truck traffic has on the Port-adjacent roadways and trick traffic problems on off-Port property, e.g., the West
Oakland community.
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The City and Port also have the opportunity but refuse to require plug-in infrastructure as
a design feature of all construction, for the Gateway and Oakland Global Logistics Center
development to minimize emissions specifically caused by highly polluting refrigerated
truck units serving the new Gateway developments.

The City and Port have also had the opportunity, but have refused, to engage in the
planning, implementation and enforcement of Truck hauling routes that are designed to
minimize community exposures to emissions, fugitive dust, potential hazardous
materials, vibrations and traffic safety issues.

Both the City and Port have had the opportunity, but have refused, to enforce parking
restrictions throughout the West Oakland residential community. The City has similarly
refused to develop or require an enforceable West Oakland Truck Route as a part of its
approved construction management Plan for the Northeast Gateway project, or as part of
its ongoing approvals for the larger Gateway or Oakland Global Logistics Center project.

Both the City and Port have also had numerous opportunities, but have refused, to accept
or apply for additional funding to support targeted emission reduction efforts at the Port,
OAB and throughout West Oakland.

5. In large part due to their failure to require either a comprehensive truck management
plan, or a meaningful emission reduction plan, both the City and Port have similarly
refused to mitigate the negative air quality and resulting health impacts or other
disruptions and adverse effects on the quality of life of West Oakland residents,
caused by the continued increase in truck traffic to and from the Port and the OAB
Gateway/Oakland Global Logistics Center properties.

VI.  Relief
Complainant requests that the DOT Departmental Office of Civil Rights and the EPA
Office of Civil Rights accept this complaint and investigate whether the City and Port have
violated Title V1 of the Civil Rights Act and its implementing regulations, and indeed whether
they continue to violate Title VI of the Civil Rights Act.
I
I
I
I
I

I
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Complainant further requests that the City and Port be brought into compliance by: (a)
requiring the City to withdraw its approvals of the Gateway construction management plans
unless and until the City conducts a full review of the construction and long-term operation of all
of the Gateway areas, and unless and until the City engages the surrounding community in a
meaningful process by which to incorporate their input into new mitigation measures, emission
controls, and conditions of approval for the development of the Gateway projects; (b) requiring
the Port to coordinate with the City to develop a truly comprehensive truck management and Port
emission reduction plan; and (c) Conditioning all future grants and awards from both EPA and
DOT to both the City and Port on adequate assurances that the actions of both recipients will
comply with Title VI as detailed above.

Sincerely,

Yana Garcia
Paul Cort
Attorneys for West Oakland Environmental Indicators Project

Adenike Adeyeye
Research and Policy Analyst

Earthjustice

50 California Street, Suite 500
San Francisco, CA 94111
ygarcia@earthjustice.org
pcort@earthjustice.org
adeyeye@earthjustice.org
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 27, 2019

Return Receipt Requested In Reply Refer to:

Certified Mail #: 70153010000112674266 EPA Complaint No: 14R-17-R9
Mr. Paul Cort

Staff Attorney

Earthjustice
50 California St., Ste. 500
San Francisco, CA 94111

RE: Closure of Monitoring of Administrative Complaint

Dear Mr. Cort:

This letter is to notify you that the City of Oakland, a municipal corporation, acting by and
through its Board of Port Commissioners (“Port”). has fully complied with the Informal
Resolution Agreement (Agreement), dated July 25, 2019, between the U.S Environmental
Protection Agency (“EPA”) External Civil Rights Compliance Office (ECRCO) and the Port and
the City of Oakland, a municipal corporation, acting by and through its City Council (“City of
Oakland™). Accordingly, ECRCO is closing the monitoring of EPA Complaint No. 14R-17-R9
as of the date of this letter with respect to the Port.

The Agreement for EPA Complaint No. 14R-17-R9, at Section IL.J. provides that the Port will
train all appropriate Port staff assigned to oversee development or tenancies on the Oakland
Army Base ("OAB”) regarding the commitments contained within the Agreement within 120
days after execution of the Agreement (i.e., November 22, 2019); and that within 90 days of the
initial training event, the Port will also develop a plan to provide such training as a routine
part of the on-boarding process for new employees who work on the OAB.

ECRCO has reviewed the Port’s letter to ECRCO, dated October 28. 2019, and appended
documents.! Consistent with Section II.J. of the Agreement, the Port provided ECRCO with
documentation demonstrating completion of its commitment to conduct a training, which
involved 46 Port staff members, including those assigned to oversee development or tenancies on

I Letter to ECRCO from the Port’s Interim Port Attorney, Michele Heffes, “Informal Resolution Agreement; EPA
File No. 14R-17-R9,” October 28, 2019.
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the OAB regarding commitments contained within the Agreement. In addition, consistent with
[1.J. of the Agreement, the Port provided documentation to ECRCO to satisfy the Port’s on-
boarding training requirement for new employees who work on the OAB. Specifically, the Port
provided its Protocol for On-Boarding Training, which states that within sixty (60) business days
of commencement of employment, the Port will provide training for any new employees who are
assigned to oversee development or tenancies on the Oakland Army Base (“OAB”) regarding the
commitments contained in the Agreement.

Accordingly, pursuant to Section IV.D. of the Agreement, EPA accepts the documentation as the
completion of the Port’s commitment in Section ILJ. of the Agreement. ECRCO will separately
provide the Port with some additional technical assistance regarding information the Port can use
going forward with respect to its Training Slides. In addition, pursuant to Section IV.B. of the
Agreement, EPA with this letter documents the closure of its monitoring action regarding EPA
Complaint No. 14R-17-R9.

As stated in the Agreement, EPA remains available to provide technical assistance, upon request
of the Port, regarding the Port’s obligations under federal nondiscrimination laws, including Title
VI and EPA’s implementing regulation, with respect to its programs, services and activities.
Please feel free to contact Kurt Temple at 202-564-7299 (temple.kurt@epa.gov) or me at 202-
564-9649 (dorka.lilian@epa.gov) if you have any questions or concerns.

Sincerely,

oy

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

CcC:

Angelia Talbert-Duarte
Deputy Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 27. 2019

Return Receipt Requested In Reply Refer to:
Certified Mail #: 70153010000112674259 EPA Complaint No: 14R-17-R9

Ms. Michele Heffes
Assistant Port Attorney
Port of Oakland

530 Water Street
Oakland, CA 94607

RE: Closure of Monitoring of Administrative Complaint

Dear Ms. Heffes:

This letter is to notify you that the City of Oakland, a municipal corporation, acting by and
through its Board of Port Commissioners (“Port™). has fully complied with the Informal
Resolution Agreement (Agreement), dated July 25, 2019, between the U.S Environmental
Protection Agency (“EPA™) External Civil Rights Compliance Office (ECRCO) and the Port and
the City of Oakland. a municipal corporation, acting by and through its City Council (“City of
Oakland”). Accordingly, ECRCO is closing the monitoring of EPA Complaint No. 14R-17-R9
as of the date of this letter with respect to the Port.

The Agreement for EPA Complaint No. 14R-17-R9, at Section IL.J, provides that the Port will
train all appropriate Port staff assigned to oversee development or tenancies on the Oakland
Army Base ("OAB™) regarding the commitments contained within the Agreement within 120
days after execution of the Agreement (i.e., November 22, 2019): and that within 90 days of the
initial training event, the Port will also develop a plan to provide such training as a routine
part of the on-boarding process for new employees who work on the OAB.

ECRCO has reviewed the Port’s letter to ECRCO, dated October 28, 2019, and appended
documents.! Consistent with Section IL.J. of the Agreement, the Port provided ECRCO with
documentation demonstrating completion of its commitment to conduct a training, which
involved 46 Port staff members, including those assigned to oversee development or tenancies on

I Letter to ECRCO from the Port’s Interim Port Attorney, Michele Heffes, “Informal Resolution Agreement; EPA
File No. 14R-17-R9,” October 28, 2019.
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the OAB regarding commitments contained within the Agreement. In addition, consistent with
I1.J. of the Agreement, the Port provided documentation to ECRCO to satisfy the Port’s on-
boarding training requirement for new employees who work on the OAB. Specifically, the Port
provided its Protocol for On-Boarding Training, which states that within sixty (60) business days
of commencement of employment, the Port will provide training for any new employees who are
assigned to oversee development or tenancies on the Oakland Army Base (“OAB”) regarding the
commitments contained in the Agreement.

Accordingly, pursuant to Section IV.D. of the Agreement, EPA accepts the documentation as the
completion of the Port’s commitment in Section II.J. of the Agreement. ECRCO will separately
provide the Port with some additional technical assistance regarding information the Port can use
going forward with respect to its Training Slides. In addition, pursuant to Section IV.B. of the
Agreement, EPA with this letter documents the closure of its monitoring action regarding EPA
Complaint No. 14R-17-R9.

As stated in the Agreement, EPA remains available to provide technical assistance, upon request
of the Port, regarding the Port’s obligations under federal nondiscrimination laws, including Title
VI and EPA’s implementing regulation, with respect to its programs, services and activities.
EPA appreciates the Port’s cooperation and effort in this matter. Please feel free to contact Kurt
Temple at 202-564-7299 (temple.kurt@epa.gov) or me at 202-564-9649 (dorka.lilian@epa.gov)
if you have any questions or concerns.

Sincerely.

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

CC:

Angelia Talbert-Duarte
Deputy Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
P STape WASHINGTON, D.C. 20460

&

¥ A
74( prote”

WOHIAN 3

A0 4

0, .
¥ agenct

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

July 26, 2019

Return Receipt Requested In Reply Refer To:

Certified Mail#: 70153010 0001 1267 1463 Complaint Nos. 13R-17-R9 and
14R-17-R9

Mr. Paul Cort

Staff Attorney

Earthjustice

50 California Street, Suite 500
San Francisco, CA 94111

RE: Resolution of Administrative Complaints

Dear Mr. Cort:

This letter is to inform you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed Informal
Resolution Agreement (Agreement) entered into between EPA and the City of Oakland (City), a
municipal corporation, acting by and through its City Council, and the City of Oakland (Port), a
municipal corporation, acting by and through its Board of Port Commissioners. On July 18,
2017, ECRCO accepted for investigation an administrative complaint filed by Earthjustice, on
behalf of West Oakland Environmental Indicators Project, against the City and the Port. The
complaint was brought under Title VI of the Civil Rights Act of 1964 (Title VI) and EPA’s
implementing regulation at 40 C.F.R. Part 7, and alleged discrimination based on race, color, and
national origin. The complaint against the City and the Port was assigned EPA Complaint Nos.
13R-17-R9 and 14R-17-R9, for the City and the Port, respectively. Specifically, the issues
accepted for investigation were:

L. Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval
of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of
color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s' and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

' By letter dated April 26, 2019, the U.S. Department of Transportation (DOT) administratively closed its complaint
(DOT #17-0093) and “defer[ed] the final voluntary resolution of the matters raised in the complaint to EPA.” DOT
is not a party to this Resolution Letter or the Informal Resolution Agreement referenced herein.
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2 Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT"s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

During the course of EPA’s investigation, the City and the Port agreed to enter into an
Agreement in order to resolve EPA Complaint Nos. 13R-17-R9 and 14R-17-R9. The enclosed
Agreement is entered into by EPA pursuant to authority granted to EPA under the federal
nondiscrimination laws, including Title VI and EPA’s nondiscrimination regulation at 40 C.F.R.
Parts 5 and 7. It resolves EPA Complaint Nos. 13R-17-R9 and 14R-17-R9. It is understood that
the Agreement does not constitute an admission by the City or the Port of any violation or a
finding by EPA of compliance or noncompliance with applicable federal non-discrimination
laws and regulation, including Title VI and 40 C.F.R. Parts 5 and 7.

The enclosed Agreement does not affect the City’s and the Port’s continuing responsibilities
under Title VI or 40 C.F.R. Parts 5 and 7. and other federal non-discrimination laws and
regulation. nor does it affect EPA’s investigation of any Title VI or other federal civil rights
complaints or address any other matter not covered by the Agreement. This letter sets forth
EPA’s disposition of EPA Complaint Nos. 13R-17-R9 and 14R-17-R9. This letter is not a
formal statement of EPA policy and should not be relied upon, cited, or construed as such.

EPA is committed to working with the City and the Port as they implement the provisions of the
Agreement. If you have any questions regarding the Agreement between EPA and the City and
the Port, please contact me at (202) 564-9649, by e-mail at dorka.lilian@epa.gov, or U.S. mail at
U.S. EPA, Office of General Counsel, External Civil Rights Compliance Office (Mail Code
2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

AL, D

Lilian S. Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency

Enclosure

e Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights and Finance Law Office
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Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9





P Shag UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

H @‘g WASHINGTON, D.C. 20460
(=]
=z
%, ¢
10t pport EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

INFORMAL RESOLUTION AGREEMENT
among the

CITY OF OAKLAND, A MUNICIPAL CORPORATION, ACTING BY AND THROUGH
ITS CITY COUNCIL

CITY OF OAKLAND, A MUNICIPAL CORPORATION, ACTING BY AND THROUGH
ITS BOARD OF PORT COMMISSIONERS

and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

External Civil Rights Compliance Office
EPA Complaint Nos. 13R-17-R9 and 14R-17-R9





TABLE OF CONTENTS
Page

I. PURPOSE AND JURISDICTION 1

II. SPECIFIC COMMITMENTS FROM THE CITY AND THE PORT TO RESOLVE

THE COMPLAINT 3
A. Public Engagement Plan For OAB Redevelopment 3
B. Air Quality Improvement Regarding West Oakland 4
C. The West Qakland TMP 3
D. OAB Notice of Non-Discrimination 11
E. OAB Grievance Procedures 11
F. Designation of a Non-Discrimination Ceordinator. 12
G. Public Participation 14
H. Access for Persons with Limited-English Proficlency 14
L. Access for Persons with Disabilitics. 15
J. Training 16
II.BACKGROUND 16
A. The West Oakland Community 16
B. General Public Participation Activities of the City and the Port 20
C. The Oakland Army Base Redevelopment 21
D. Air Quality Efforts of the City and the Port 24
E. Truck Management Efforts of the Port and the City 29
F. California’s Assembly Bill (AB) 617 30
G. Non-Discrimination Policies and Procedures 30
IV. GENERAL 31

V. COMPUTATION OF TIME, EXTENSIONS OF DEADLINES, AND NOTICE .........32
V1. EFFECT OF THE AGREEMENT 33






PURPOSE AND JURISDICTION

A,

Title V1 of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7

(“Title VI™), other federal nondiscrimination laws, and United States
Environmental Protection Agency’s (“EPA”) implementing regulation at

40 C.F.R. Parts 5 and 7 prohibit discrimination on the basis of race, color,
national origin, disability, sex, and age in the programs, services and activities of
applicants for or recipients of federal financial assistance.! The City of Oakland,
a municipal corporation, acting by and through its City Council ( “City”) and the
City of Oakland, a municipal corporation, acting by and through its Board of Port
Commissioners (*‘Port of Oakland™ or “Port”) receive financial assistance from
EPA and, therefore, must ensure nondiscrimination in programs and activities
pursuant to the provisions of Title VI and EPA’s implementing regulation.

By letter dated July 18, 2017, United States Department of Transportation
(“DOT™) Departmental Office of Civil Rights (“DOCR™) and EPA External Civil
Rights Compliance Office (“ECRCO”) accepted a complaint dated April 4. 2017,
brought by Earthjustice on behalf of the West Oakland Environmental Indicators
Project (“WOEIP”) under Title VI and DOT and EPA regulations (49 C.F.R.

Part 21 and 40 C.F.R. Part 7, respectively), that alleged discrimination based on
race, color. and national origin in violation of Title VI (DOT #2017-0093 and EPA
Complaint Nos. 13R-17-R9 and 14R-17-R9) (“Complaint™). In its July 18, 2017,
letter, DOT and EPA indicated that their investigation would focus on:

1. Whether the City’s and Port’s October 4, 2016, approval and/or
involvement in approval of a construction management plan and
permission for ground-breaking on the Northeast Gateway development
project site of the Oakland Army Base subjects the residents of color of
West Oakland (predominantly black, Latino, and Asian) to discrimination
on the basis of race, color or national origin in violation of Title VI of the
Civil Rights Act of 1964 and DOT's and EPA’s implementing regulations
at 49 C.F.R. Part 21 and 40 C.F.R. Part 7. respectively.

2 Whether the City's and Port’s methods, including their public participation
processes, for approving and authorizing new development and expanded
activities at the Port of Oakland and Oakland Army Base subject the
residents of color of West Qakland (predominantly black, Latino, and
Asian) to discrimination on the basis of race. color or national origin in
violation of Title V1 of the Civil Rights Act of 1964 and DOT’s and EPA’s

I Title VI of the Civil Righis Act of 1964, 42 Uniled States Code §§ 2000d 1o 2000d-7 (Title V1); Section 504 of the
Rehabilitation Act of 1973, as amended. 29 U.S.C. § 794: Title 1X of the Education Amendmenis of 1972, as
amended, 20 U.S.C. §5 1681 er seq.; Age Discriminarion Act of 1975, 42 U.S.C. §§ 6101 ef seq.; Federal Water
Pollution Control Act Amendments of 1972, Pub. L. 92-500 § 13, 86 Stat. 903 (codified as amended at 33 US.C. §
1251 (1972)); 49 C.F.R. Part 21: 40 C.F.R. Parts 5and 7.





implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Pant 7.
respectively.

During the course of EPAs investigation, the City and the Port agreed to enter
into this Informal Resolution Agreement (“Agreement”) to resolve the Complaint
and terminate EPA’s investigation of it.

By letter dated April 26. 2019, DOT administratively closed its complaint (DOT
#17-0093) and “defer{ed] the final voluntary resolution of the matters raised in the
complaint to EPA.” DOT is not a party to this Agreement.

This Agreement is entered into voluntarily by the City. the Port, and the EPA.

The City and the Port are committed to carrying out their responsibilities in a
nondiscriminatory manner, in accordance with the requirements of Title VI and
the other federal nondiscrimination laws and regulations enforced by EPA. The
activities detailed in this Agreement, which the City and the Port have voluntarily
agreed to undertake and implement, are in furtherance of this commitment.

This Agreement does not constitute an admission by the City and/or the Port of a
violation of, or a finding of compliance or noncompliance by EPA with,
applicable federal nondiscrimination laws and regulations.

EPA will ceasc investigation of Complaint Nos. 13R-17-R9 and 14R-17-R9 upon
the signing of this Agreement and will provide technical assistance to support the
City and the Port in the implementation of the commitments contained herein.

The City and the Port understand that EPA will monitor compliance with the
provisions of this Agreement until the Agreement is terminated pursuant to
Section I'V.B and IV.F below. If EPA believes that the City and/or the Port have
breached any commitment contained in Section II of this Agreement. EPA shall
contact the City and/or the Port to provide technical assistance to remedy the
alleged breach and provide the City or the Port the opportunity to cure and/or
address the concems of EPA. The City and the Port understand that a failure to
address any alleged breach of any commitment contained in Section I1 of this
Agreement — afier the parties have gone through the technical assistance and
opportunity to cure described above — may result in EPA resuming the
investigation.

Extensive background and contextual information related to the West Oakland
community as well as actions taken by the Port and the Cily is provided in this
Agreement in Section I1] Background. Section III provides detailed information
about air quality actions. truck management efforts, and public participation
activilies undertaken by the Port and the City from 2005 to 2019. Information is
also provided about the Oakland Army Base (“OAB™) Redevelopment Plan and
activities to date. California Assembly Bill (AB) 617, and the Port’s and the City’s
nondiscrimination policies and procedures.
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1L SPECIFIC COMMITMENTS FROM THE CITY AND THE PORT TO RESOLVE
THE COMPLAINT

A.

Public Engagement Plan for OAB Redevelopment

1.

The City and the Port are committed to meaningful and full public
participation by affected communities in West Oakland in the
redevelopment of the former OAB per the Amended Reuse Plan for the
OAB project approved by the City and the Port in 2012, In furtherance of
this commitment, the City and the Port have developed and sent to EPA a
Public Engagement Plan (“PEP™) for OAB redevelopment. The OAB PEP
specifies the following as its goals as they relate to implementing the OAB
redevelopment project approved by the City and Port in 2002, as amended
in 2012, particularly in regard to actions that affect the air quality in West
Oakland;

a. inform and consult with the public to provide meaningful
involvement of residents, businesses, and other stakeholders in
West Oakland (collectively, the “West Oakland stakeholders™);

b. provide engagement methodologies to address both specific
projects and overall OAB aclivity;

c. enhance the City’s and the Port’s dialogue with West Oakland
stakeholders;

d. provide effective ways to receive, document, and incorporate input
and recommendations from West Oakland stakeholders;

e. reduce barriers to access for under-represented West Oakland
stakeholders and to those West Oakland stakeholders who may
have not participated in previous public input proccsses; and

f.  comply with the provisions of federal nondiscrimination laws,
including Title VI of the Civil Rights Act of 1964. and applicable
regulations and guidance documents.

The OAB PEP includes the following components:

a. The requirement to document and respond to community feedback
and show how the feedback influenced final decisions and, where
applicable, how final decisions reduced impacts of the project on
air quality; documentation shall be readily available to the public.

b. A list of the projects to which the OAB PEP will be applied; the
OAB PEP also contains provisions for additions to this list;
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C. Performance measures and evaluation of public engagement to
gauge success of the OAB PEP; and

d A process, to be completed afier one year of implementation of the
OAB PEP, to evaluate the OAB PEP with EPA and medify it to
address any deficiencies in the public engagement process.

The OAB PEP was developed in accordance with the principles contained
in the EPA public participation guidance. including providing information
that is easy to understand. in the appropriate formats and languages to
ensure meaningful access to individuals with limited English proficiency
(*“LEP”) and those with disabilities (EPA’s Public Participation Guidance
found at 71 FR 14,207, 14,210 [March 21. 2006]). EPA commits to
provide the City and the Port with appropriate technical assistance
regarding its guidance as it relates to the OAB PEP.

EPA provided comments on the draR OAB PEP to the City and the Port.
which were addressed. The OAB PEP is posted on both the City's and the
Port’s public websites: accordingly. this commitment is complete.

B. Air Quality Improvement Regarding West Oakland

1.

The Port shall continue to implement air quality conditions and mitigation
measures under the OAB Standard Conditions of Approval and Mitigation
Monitoring and Reporting Program (*SCA/MMRP"); and programs and
projects under the Port’s Maritime Air Quality Improvement Plan
(“MAQIP"). the Seaport Air Quality 2020 and Beyond Plan approved by
the Board of Port Commissioners (“Board™) on June 13, 2019, dated June
13. 2019 (2020 and Beyond Plan”) and availablc online at:
https://www.portofoakland.com/community/environmental-
stewardship/maritime-air-quality-improvement-plan/. and the
Comprehensive Truck Management Plan (“CTMP™). By signing this
Agreement, the Port commits itself to perform the obligations recited
herein and accordingly. its commitment is deemed complete.

The City shall continue to implement the air quality conditions and
miligation measures related to the OAB under the SCA/MMRP. By
signing this Agreement, the City commits itself to perform the obligations
recited herein and accordingly, its commitment is deemed complete.

The City and the Port are commilted to the principles of improving air
quality in West Oakland through participation in the AB 617 Steering
Committee and participation in the development of the West Oakland
Community Action Plan (“WOCAP") (as described in Section IIL.F
below). The West Oakland Community Air Action Plan Steering
Commiuee Charter and Participation Agreement. Amended September 5.
2018. states:
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“Our goal is to remedy persistent air pollution problems and
excessive local health risk exposures to people who live, work and
play in and around West Oakland. We are committed to working
collectively and cooperatively with all stakeholders within the
community..."”;

Steering Committee members “agree to the following principles,
goals, and expected conduct...” including:

i. “Provide strategic guidance, vision, and oversight,
including...Identifying fair, effective and feasible goals to
bring about reduced health risk in West Oakland” and
“Using data to inform strategy development analysis™;

ii. “Provide leadership and accountability by [i]dentifying
obstacles to achieving the goal and develop solutions to
overcome them” and “To work towards consensus while
recognizing that not everyone will agree on every issue and
to resolve conflicts in a positive, swift and constructive
manner”

iii.  “Play an active role by [p]articipating in-person at the
regularly scheduled meetings™ and “coming prepared for
engaged discussion. active listening, and respectful
dialogue.” !

The commitment in this Section IL.B.3 will be complete once the
final WOCAP is published.

The Port and the City shall incorporate processes in decision-making that
affects air quality at the Seaport and OAB to systematically consider and
implement emissions reduction measures, as feasible, as follows:

a.

As part of implementing mitigation measure Public Outreach PO-1
("MM PO-17), the City works with the specified developers in
MM PO-1 to prepare construction and operation air quality plans
that are provided to the public for review and comment. Such air
quality plan development process includes: (1) identifying and
prioritizing emission reduction measures; (2) assessing the
feasibility of these measures (“feasible™ means capable of being
accomplished in a successful manner within a reasonable period of
time. taking into account operational, economic, environmental.
legal, social, and technological factors); (3) documenting the
feasibility assessment; and (4) providing the information to the
public. The City shall continue this process until the construction
and operation air quality plans are adopted. The City’s
commitments under this section do not require notice of
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completion. By signing this Agreement. the City commits itself to
perform the obligations recited herein and accordingly. its
commitment is deemed complete.

The 2020 and Beyond Plan includes a five-step screening and
evaluation process which is described in more detail in Appendix
D to the 2020 and Beyond Plan (“5-Step Process™). Through the
stakeholder cngagement process. the Port received input on the 5-
Step Process including, specifically, input from EPA. The 5-Step
Process is nol quoted verbatim below. but generally consists of:

i.

Identify. Port staff and stakeholders suggest concepts.
ideas, and actions that might contribute to the 2020 and
Beyond Plan goals. The screening and evaluation process
characterizes these concepts. ideas. and actions as
“Suggested Actions.” Port staff will compile the Suggested
Actions into a *pool” (Pool #1) for screening in Step 2.

Screen. Port staff screen each Suggested Action against the
screening criteria (Sec Appendix D. Table D-1: Screening
Criteria of the 2020 and Beyond Plan) to determine

whether the Suggested Action supports the 2020 and
Beyond Plan’s goals. This is a pass/fail screen. To pass. a
Suggested Action has to satisfy all applicable screening
criteria. Not all screening criteria are applicable to all
Suggested Actions. Generally, the screening criteria (as
described in Table D-1) are: (1) Air Quality Action by the
Port or a Port-related business: is the Suggested Action an
action that the Port or a Port-related business would
undertake as part of the 2020 and Beyond Plan, or is this
action included in or under the purview of another program
(such as the West Oakland Truck Management Plan (“West
Oakland TMP™))?; (2) Surplus Emissions Reductions
(Avoid Regulatory Duplication): does the Suggested Action
achieve “surplus” emissions reductions, which are defined
as emissions reductions in advance of new proposed
regulations or emissions reductions above and beyond an
existing regulation?; (3) Community Health Risk Reduction
and Emission Reductions: does the Suggested Action
reduce Seaport-related diesel particulate matter (“DPM™)
emissions. and thereby reduce community exposure to
pollutants that are harmful to public health? Does the
Suggested Action reduce nitrogen oxides. sulfur oxides.
and/or greenhouse gas (“GHG™) emissions?; (4)
Contribution to Zero-Emissions Pathway: does the
Suggested Action contribute to the 2020 and Beyond Plan’s
path to a zero-emissions Seaport by (as applicable): (a)
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iv.

developing designs or collecting data in support of
infrastructure improvements and/or deployment of zero-
emissions or hybrid equipment; and/or (b) delivering
infrastructure in support of zero-emissions equipment;
and/or (c) deploying zero-emissions equipment; and/or (d)
deploying hybrid equipment that substantially reduces
criteria air pollutants, DPM and/or GHGs; and/or (€)
creating the fiber-optic communications systems
infrastructure required to operate some zero-emissions
equipment; and/or (f) increasing the availability of zero-
emissions fuel or other fuels that contribute to emissions
reductions?; and (6) Side Effects: does the Suggested
Action avoid or minimize foreseeable negative
environmental, economic, or social side effects? Suggested
Actions that pass Step 2 are classified as “*Screened
Actions.” The Port will compile the Screened Actions into
a second pool (Pool #2). Suggested Actions that fail one
or more of the applicable screening criteria in Step 2 are
removed from further consideration. Port staff will screen
the pool of Suggested Actions on a periodic basis.
However, should a new Suggested Action be sufficiently
compelling, or if the available time to respond is limited
Port staff may screen a new Suggested Action on an
individual basis.

Evaluate. Por staff evaluate Screened Actions according to
the seven feasibility criteria (see Appendix D, Table D-2:
Feasibility Criteria.) The feasibility criteria in Table D-2
(which are elaborated therein) are: (1) exposure reduction;
(2) affordability; (3) cost-effectiveness; (4) commercial
availability: (5) operational feasibility; (6) acceptability;
and (7) need. In contrast to the screening in Step 2, the
feasibility assessment is not a pass/fail evaluation; it is an
assessment of relative performance against the feasibility
criteria.

Prioritize and Enpage. Following the feasibility evaluation,
Port staff conduct a qualitative assessment of each

Screened Action to select the highest-priority actions (these
actions are classified as “Selected Actions”) for
implementation. Selected Actions comprise Pool #3. Non-
selected Actions will remain in Pool #2 (Screened Actions).
Selected Actions that are to be implemented by another
organization (e.g., a licensed motor carrier or an ocean
carrier) or that require the participation of another
organization in addition to the Port are considered
guidance. Port staff may remove a specific Screened
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Action from Pool #2 if it continues to perform poorly
against the feasibility criteria. Port staff then provide the
2020 and Beyond Task Force Co-Chairs (defined below)
with documentation of Steps 1 through 4 for their review
and feedback. Where needed or desired, the Co-Chairs may
convene a Working Session, which will include Task Force
members, for collaborative problem-solving on specified
Selected Actions. The Task Force Co-Chairs will document
the Working Sessions to inform the qualitative assessment
of specified Selected Actions. The Task Force Co-Chairs
will present the resulls of Steps 1 through 4 to the Task
Force.

v. Program. Port staff analyze and recommend specific
Selected Actions for approval by the Board. This
recommendation is informed by the Co-Chairs and Task
Force engagement undertaken in Step 4. The Board retains
sole and absolute discretion to decide whether to approve
or disapprove the recommendation. Following Board
approval. an action is classified as a Programmed Action
and implementation can begin. If the Board does not
approve the recommendation. Port staff will respond to the
Board’s direction. Other organizations may choose to fund
and schedule an Implementing Action; Port staff will also
classify these non-Port-sponsored actions as Programmed
Actions.

Documentation will be as follows: The Port will document Steps |-
4 in a matrix. The Port will document discussions in the Co-Chair
Working Sessions in Step 4 as meeting notes which the Port will
post on the Port’s website. Port stafi"s recommendations to the
Board in Step 5 will be documented in Agenda Reports. which are
publicly available.

The Port shall implement the above-referenced 5-Step Process,
including any revisions to the review process — if applicable ~to
improve the effectiveness of the review process.

Role of the Task Force: As described in Step 4: Prioritize and
Engage, above, where needed or desired. the Co-Chairs may
convene a Working Session for further review of, or collaborative
problem-solving on, specified Selected Actions or other topics in
the documentation of Steps 1-3. Task Force Co-Chairs will present
the results of Steps | through 4 to the Task Force.

The Port will report annually on the actions considered during the
previous year under the review process described in the 2020 and
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Beyond Plan. including documentation of the considerations
leading to decisions on those actions.

g The 2020 and Beyond Plan includes 37 Implementing Actions that
comprise the Near-Term Action Plan for years 2019-2023
{(“NTAP”). For Implementing Actions that may be considered after
the NTAP, the Port will conduct the review process described in
the 2020 and Beyond Plan.

h. By signing this Agreement, the Port commits itself to perform the
obligations recited herein pertaining to the 2020 and Beyond Plan;
accordingly, its commitment is deemed complete.

C. The West Oakland TMP

The City and the Port developed and will implement the West Oakland
TMP pursuant to Mitigation Measure 4.3-7 of the SCA/MMRP. A public
engagement plan was prepared to guide the public participation process, to
obtain input from the West Oakland community, residents. businesses,
truck drivers, and other stakeholders and to integrate feedback into the
West Oakland TMP, including the identification of issues, problems, and
solutions. To support public participation in the West Oakland TMP, the
Port and the City retained a professional communications consultant to
facilitate the community meetings and to assist in the design and
implementation of public participation and outreach. The Port and the
City conducted outreach to members of the public through (i) workshops
with community based organizations, (ii) one-on-one in-person meetings,
(iii) using a wide range of media, including e-mail, newsletters, social
media platforms, electronic newsletters from District 3 Councilmember,
postcards, advertisements in local and ethnic publications and their social
media platforms. and posters at community centers, and (iv) providing
information that is easy to understand at public libraries, ncighborhood
community centers, and on the City’s public website.

The City and the Port held five (5) public workshops in West Oakland to
engage with members of the public for feedback. education, and
identification of solutions with respect to the West Oakland TMP, as

follows:

° Workshop #1: Wednesday, October 11, 2017, 6:00 p.m. — 8:30
p.m. at Taylor Memorial United Methodist Church, 1188 12
Street, Oakland;

. Workshop #2: Saturday, December 2, 2017, 10:00 a.m. — 1:00 p.m.
at City Slicker Farms, 2847 Peralta Street, Oakland;





° Workshop #3: Saturday, April 7. 2018. 10:00 a.m. - 12:00 p.m. at
West Oakland Senior Center. 1724 Adeline Streel. Oakland;

o Workshop #4: Wednesday, July 18, 2018, 6:00 p.m. — 8:30 p.m. at
West Oakland Senior Center. 1724 Adeline Street, Oakland; and

. Workshop #5: November 29, 2018. 6:00 p.m. — 8:00 p.m. at West
Qakland Senior Center. 1724 Adeline Street, Oakland.

The City and the Port used the first two warkshops to gather stakeholder
input and more clearly define the issues. The third workshop was used to
share the preliminary results of the data gathering and analysis done by the
Port and the City. based on the community input from the first two
workshops. At the fourth workshop, the community was asked to provide
input on and prioritize the range of solutions developed based on feedback
collected from prior workshops. The fifth workshop focused on the details
of the implementation of the West Onkland TMP,

The goal of the West Oakland TMP, as stated in the SCA/MMRP, is “to
reduce the effects of transport trucks on local streets.” This goal was
further refined and expanded through public input at the first public
workshop to include the following:

a. Reduce disruptions from truck circulation and truck parking on
residents and businesses in West Oakland;

b. Have truck drivers know preferred routes to reach their
destinations and know the City’s parking restrictions;

c. Increase safety on or near designated truck routes: and

d. Monitor West Oakland TMP implementation and modifyv
implementation strategies to improve outcomes as needed.

In addition to public engagement during the preparation of the West
Oakland TMP. all requirements of MM PO-1 were followed. On
September 28. 2018. the Port and the City issued Lhe required 45-day
notice stating that the West Oakland TMP is under development and will
be made available with an easy-to-understand summary for public review
and comment in mid-November. consistent with the requirements of MM
PO-1. On November 16. 2018. the City and the Port issued the notice of
public review and comment on the draft West Oakland TMP. providing a
six-week comment period until January 4, 2019. The draft West Oakland
TMP was provided to EPA and DOT for review and comment.
simultaneous with the public review. Port and City staff finalized the West
Oakland TMP to address comments received through the stakeholder
engagement process. The final West Oakland TMP contains Appendix I,
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6.

which includes a written Response to Comments that documents
comments received on the November 16, 2018, draft West Oakland TMP
and how the comments were addressed in the final West Oakland TMP.
Port staff presented the final draft West Oakland TMP to the Board on
April 25,2019. On April 25, 2019, the Board approved the Resolution to
delegate to the Port Executive Director the authority to approve the West
Oakland TMP. On April 25, 2019, the City Administrator approved the
West Oakland TMP. On April 29, 2019, the Port Executive Director
approved the West Oakland TMP. The final West Oakland TMP, with an
easy-to-understand summary, is posted on both the City's and the Port’s
public websites.

The commitment in this Section 11.C. is complete.

Regarding the following subsections 11.D through I1.J below, which relate to the City’s
and the Port’s specific commitments in this Agreement relative to the OAB, the City, and
the Port acknowledge that, as recipients of federal financial assistance (see Section LA
above), their obligation to comply with federal nondiscrimination laws extends outside of
the OAB. Upon request of the City or the Port, EPA will provide technical assistance
regarding the City’s or the Port's obligations under federal nondiscrimination laws,
including Title VI and EPA’s implementation regulations, with respect to their programs,
services and activities outside the OAB.

D. OAB Notice of Nondiscrimination

The EPA nondiscrimination regulation requires recipients of financial
assistance to post a Notice of Nondiscrimination (“Notice™) in a prominent
place and identify the Nondiscrimination Coordinator. The regulation
further requires that the Notice be made available in languages other than
English where appropriate, such as Spanish and Chinese (as well as any
other languages identified by the analysis contained in the City’s and the
Port’s OAB LEP Plans (see Section I1.H below)), and will be made
accessible to individuals with disabilities.

The City has posted its Notice on its public website in English, Spanish,
and Chinese. which is sufficient to complete the Notice commitment of
Section IL.D of this Agreement,

The Port has posted its Notice on its public website in English, Spanish,
and Chinesc, which is sufficient to complete the Notice commitment of
Section I1.D of this Agreement.

E. OAB Grievance Procedures

1.

The EPA nondiscrimination regulation requires recipients to adopt
grievance procedures that assure the prompt and fair and resolution of
discrimination complaints.





The OAB Grievance Procedures will at a minimwn address the following:
a, Who may file a complaint under the procedures;

b. Which informal process{es) are available, and the options for
complainants to bypass an informal process for a formal process at
any point:

c. That a prompt and fair investigation of any allegations filed under
federal nondiscrimination statutes will be conducted:

d. That the preponderance of the evidence standard will be applied
during the analysis of the complaint:

e. Contain assurances that retaliation is prohibited and that claims of
retaliation will be handled promptly if they occur;

f. That complaints will be investigated in a prompt and fair manner:
and

g That written notice will be promptly provided about the outcome
of the investigation. including whether discrimination is found, and
a description of the investigation process. The notice shall also
offer persons with disabilities assistance in filing a complaint.

The City has posted on its website its Discrimination Complaint and
Compliance Review Procedure in English, Spanish. and Chinese, which is
sufficient 10 complete the Grievance Procedures commitment of Section
ILE of this Agreement.

The Port has posted on its website its Discrimination Complaint and
Compliance Review/Grievance Procedurc in English, Spanish, and
Chinese which is accessible to individuals with disabilities. which is
sufficient to complete the Grievance Procedures commitment of Section
ILE of this Agreement.

F. Designation of a Nondiscrimination Coordinator

!

The EPA nondiscrimination regulation requires recipients to designate at
least one person to coordinate nondiscrimination compliance efforts.

The City and the Port have designated an OAB Nondiscrimination
Coordinator. The OAB Nondiscrimination Coordinator’s responsibilities
include the following duties related to programs and activities at the OAB:

a Provide information to individuals regarding their right to

participation in any City or Port program or activity at the OAB
without regard to their race, national origin, creed, color, sex,
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disability or age, as well as the right for any individual or group lo
be free from intimidation and retaliation for the purpose of
interfering with any right or privilege guaranteed by
nondiscrimination laws and regulation, or because an individual
has filed a complaint or has testified. assisted or participated in any
way in an investigation, proceeding or hearing regarding
discrimination, or has opposed any unlawful discriminatory
practice. Also provide notice of the City’s and the Port’s formal
and informal OAB grievance processes and the ability to file a
discrimination complaint with the City or the Port.

Establish grievance policies and procedures or mechanisms to
ensure that all discrimination complaints related to City or Port
programs or activities at the OAB under federal nondiscrimination
laws are processed fairly and promptly. One element of any policy
and procedure or mechanism must include the City and the Port
providing meaningful access for limitcd-English proficient
individuals and individuals with disabilities to the City"s or the
Port’s OAB programs and activities.

Track all discrimination complaints related to City or Port
programs or activities al the OAB under federal nondiscrimination
laws including any patterns or systemic problems.

Conduct an annual review of all formal and informal
discrimination complaints filed with the OAB Nondiscrimination
Coordinator under federal nondiscrimination laws and/or any other
complaints related to programs or activities at the OAB
independently investigated by the City or the Port to identify and
address any patterns or systemic problems. In doing so, develop
and implement actions 1o overcome such pattemns or problems.

Inform and advise the staff assigned responsibilities related to the
OARB regarding the City’s and the Port’s obligations to comply
with federal nondiscrimination laws and serve as a resource on
such issues.

With respect to programs and activities related to the OAB, update
complainants on the progress of their discrimination complaints
under federal nondiscrimination laws and promptly inform
complainants as to any determinations made.

Annually assess the efficacy of efforts to maintain compliance with
federal nondiscrimination laws concerning OAB programs and
activities: and in doing so, the City and the Port will undertake
appropriate actions to ensure compliance.
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G.

H.

h. Provide or procure appropriate services to appropriately train City
and Port employees on the City and the Port’s respective OAB
nondiscrimination policies and procedures, as well as the nature of
the federal nondiscrimination obligations.

The OAB Nondiscrimination Coordinator designated by the City and the
Port, respectively, will not have other responsibilities that create a conflict
of interest with the OAB Nondiscrimination Coordinator responsibilities
(e.g., also serving as the legal advisor on discrimination claims filed
against the City or the Port).

The City has identified its Civil Rights Compliance Coordinator on its
website and has established the responsibilities of said coordinator which
is sufTicient to complete the Coordinator commitment of Section ILF of
this Agreement.

The Port has identified its Civil Rights Compliance Coordinator on its
website and has established the responsibilities of said coordinator which
is sufficient to complete the Coordinator commitment of Section ILF of
this Agreement.

Public Participation

1.

The City and the Port understand that meaningful public involvement
consists of informing, consulting, and working with potentially affected
communities at various stages of the process to address their needs. See
EPA’s Public Participation Guidance found at 71 FR 14,207. 14,210
(March 21. 2006).

The City and the Port will continuc to implement requirements for public
participation under the Brown Act. the City and Port Sunshine Ordinances.
the SCA/MMRP, the MAQIP, the CTMP, and CEQA. The City and the
Port shall conduct public participation in accordance with the
nondiscrimination provisions in this Agreement. The City and the Port
may request technical assistance from EPA to ensure that outreach and
public participation protocols comply with nondiscrimination guidelines.

The City and the Port will continue to implement the requirements of Title
VI and other federal nondiscrimination laws. and EPA’s implementing
regulations to the extent required by law.

The City’s and the Port's commitments under this Section I1.G do not
require notice of completion. By signing this Agreement. these
commitments are complete.

Access for Persons with Limited-English Proficiency
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The City and the Pont have implemented their respective Limited English
Proficient (“LEP™) Plans to provide meaningful access to OAB programs.
services, and activities for limited-English proficient individuals, which
includes language assistance services that results in accurate, timely, and
effective communication at no cost to limited-English proficient
individuals.

The City and the Port have conducted the appropriate analysis described in
EPA’s LEP Guidance found at 69 FR 35602 (June 25, 2004), and
http://www.lep.gov to determine what language services it may need to
provide to LEP individuals so that they can meaningfully participate in the
process. This information is contained in the City’s and the Port's LEP
Plans, which will be updated periodically, as provided for in the respective
LEP Plans.

The City and the Port will make the West Oakland community aware of
their respective LEP Plans through on-line, print and by other appropriate
methods; and will inform the public about how to access the City’s and the
Port’s language assistance services. This information has been provided in
Spanish and Chinese.

The City has posted its LEP Plan on its website and it is available in
appropriate languages other than English as provided for in Section 11.H.3.
Accordingly, this commitment is complete.

The Port has posted its LEP Plan on its public website in English, Spanish,
and Chinese, which is sufficient to complete the commitments contained
in Section I.H of this Agreement.

Access for Persons with Disabilities.

1.

The City and the Port will promote the full and fair participation of
persons with disabilities by complying with all applicable local, state, and
federal laws at the OAB, including the requirements under law and
regulation to;

a. Provide at no cost appropriate auxiliary aids and services
including, for cxample, qualified interpreters to individuals who
are deaf or hard of hearing, and to other individuals as necessary to
provide effective communication or an equal opportunity to
participate fully in a timely manner and in such a way as to protect
the privacy and independence of the individual.

b. Provide individuals with disabilities a right to request
accommodations and receive reasonable accommodations
appropriate to their needs to participate in an accessible,
nondiscriminatory, and integrated setting.
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The City and Port have implemented disability plans for providing
individuals with disabilities the opportunity for meaningful access and
opportunity for full participation at the OAB.

The City and the Port will make the West Oakland community aware that
services for individuals with disabilities are available, at no cost, through
posting of their respective disability plans on their websites.

The City has posted its ADA Plan. which incorporates Section 504, on its
website and it is available in appropriate languages other than English as
provided for in Section 11.H.3, which is sufficient to complete the
disability access commitment of Section ILI of this Agreement.

The Port has posted its Access for Members of the Public with Disabilities
on its website. which is sufficient to complete the Disability Access
commitment of Section ILI of this Agreement.

Training

1.

Within 120 days after this Agreement is fully executed, the City and the
Port will train all appropriate Port and City staff assigned to oversee
development or tenancics on the OAB regarding the commitments
contained within this Agreement. Upon request of the City and/or the
Port, EPA will provide technical assistance regarding the training of the
City’s and/or the Port’s respective staffs, including technical assistance
from EPA with respect to the City's and the Port’s federal
nondiscrimination compliance efforts outside of the OAB.

Within 90 days after the initial training event, the City and the Port also
will develop respective plans to provide such training as a routine part of
the on-boarding process for new employees who work on the OAB.

The City’s and the Port’s commitments under this Section IL.J will be
complete once the City and the Port notify EPA that their training and
respective on-boarding plans as described in Section ILJ.] and 2 are
complete.

BACKGROUND

A

The West Oakland Community

1.

1]

West Oakland is located west of downtown Oakland and is generally
bounded by Interstate 580 and 40™ Street to the north; Interstate 980 to the
east; Interstate 880 to the west; and Interstate 880 and 2™ Street to the
south. as defined in the West Oakland Specific Plan.

As of 2019, the Port is among the 10 busiest seaports in the United States
and the 3rd busiest seapori in the State of California. Established in 1927,
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the Port includes approximately 1,300 acres of maritime-related facilities,
including 18 deep-water ship berths. In 2017, the marine terminal
operators reported approximately 2 million total truck trips, although each
day’s truck volume varies. In 2016, the Port moved approximately 2.37
million 20-foot equivalent units (“TEU™) into and out of the Bay Area; this
flow of containers is associated with $59.2 billion in goods and supports
over 510.000 jobs in California.2

3. In 2006, the California Air Resources Board (*CARB”) undertook a multi-
year collaborative study with the Bay Area Air Quality Management
District (“BAAQMD") and the Port to conduct a health risk assessment
("HRA™) to estimate public health risks from exposure to DPM emissions
in West Oakland in 2005. The CARB HRA found that, in 2005, the West
Oakland community was exposed to DPM ambient concentrations that
were almost three times higher than the average background DPM levals
in the Bay Area. Due to exposure to higher DPM in the ambient air, the
HRA concluded that the West Oakland community had an increased
estimated lifetime potential cancer risk. The CARB HRA determined that
emissions from on-road heavy-duty trucks result in the largest contribution
to the overall potential cancer risk levels in the West Oakland Community,
followed by ocean-going vessels (combined transiting. maneuvering,
anchoring, and hoteling emissions), harbor craft, locomotives, and cargo
handling equipment.

4. Based on the results of the HRA, the Porl, BAAQMD, CARB, and EPA,
took the following actions, among others:

a. The Port developed the MAQIP which was approved by the Board
on April 7. 2009, after the Board adopted the Maritime Air Quality
Policy Statement on March 18, 2008 (“Policy Statement”). The
Policy Statement documented the Port’s adoption of the goal of
reducing the health risks to its neighboring communities
(expressed as increase in cancer risk) related to exposure of people
to DPM emissions from Port sources by 85 percent by the year
2020 through all practicable and feasible means; reduction will be
calculated based on the Port’s 2005 Seaport Emissions Inventory

baseline;

b. CARB promulgated and enforced regulations on drayage trucks,
harbor crafi, off-road equipment, ocean-going vessels, and cargo

handling equipment;

2 The Local and Regional Economic Impacts of the Port of Oakland Seaport for CY2016, Martin Associates, 2018.
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The Port created and enforced a noncompliant truck ban under the
Port’s authority. Tariff No. 2-A, Section 02400;

BAAQMD commecnced real-time monitoring of particulate matter
(“PM™) 2.5 in West Oakland in 2009 at 1100 21*' Street.
BAAQMD documents the data from this monitor in an Air
Monitoring Network Plan Report issued each July (reflecting data
for the prior year) and available online at
http://www.baaqgmd.gov/about-air-quality/air-quality-

measurement/ambient-air-monitoring-network;

CARB, BAAQMD. the Port, and EPA collectively invested $33
million (with the Port’s share being $5 million) in funding to
initially retrofit 1,319 trucks and to subscquently replace an
additional 627 trucks, See March 29, 2011, Board Agenda Report:
hutpsy/www, oakland.com/

content/uploads/2015/10/2011_agenda.pdf:

In 2013. the Port applied for and was awarded an EPA National
Clean Diesel Funding Assistance program grant in the amount of
$415.932 to repower four rubber lire gantry (“RTG") cranes to
help reduce the diesel emissions related to off-road equipment
operating on the Port’s marine terminals. The RTG repowering
project was completed and the grant file closed by the end of 2017;

In 2017, the Port advocated beforc the CARB board for a more
expansive eligibility determination for the CARB Zero and Near
Zero Freight Facilities (“ZANZEFF”) transportation electrification
program. as the original staff guidelines could have excluded the
majority of the seaport tenants and customers from receiving grant
funding. As part of the ZANZEFF grant project, it is expected that
$9 million will be awarded to improve air quality associated with
Port seaport operations, out of a larger multi-port grant award, to
demonstrate the viability of zero emissions cargo handling
equipment and heavy-duty Class 8 electric trucks in seaport
operations. The Port entered into a Memorandum of Understanding
(“MOU™) with the Port of Long Beach dated February 7, 2019, to
implement the ZANZEFF grant project. As part of the ZANZEFF
project and pursuant to the MOU. the Port committed to design and
install ten charging stations and provide for a financial match of at

least $1.25 million. See: hups://ww2.arb.ca.gov/news/carb-

announces-more-200-million-new-funding-clean-freight-
transportation; June 14, 2018, Agenda Report
htips:// 0 d.legi /Legislati tail. =3519

486&GUID=1095ED9D-2140-4FC4-86FC-BEIDSC8SEFAA.
Januarv 24, 2019 Agenda Report
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http://portofoakland.legistar.com/gateway.aspx ?M=F &I D=a3d0ecf
0-8ce6-4db5-b316-c29957¢31901.docx;

h. [n 2018, the Port assisted with the successful application from one
of its marine terminal operators for nearly $5 million in Carl
Moyer air quality program funding from BAAQMD to replace and
upgrade the diesel engines from all thirteen of that terminal
operalor’s gantry cranes to a hybrid-propulsion system that reduces
emissions of some air pollutants by 99 percent. As of July 2019,
four of the thirteen cranes have been successfully repowered and
are in use. The remaining nine cranes will be done in series. See

s://www.portofoaklan ~re rt-oakland-
terminal-wants-clean-hybrid-carpo-handlers/,
ttp://www, d.gov/~/media/files/board-of-
directors/2018/brd_min_060618-pdf.pdf?la=en, and

hutp://www.baagmd.gov/~/media/files/board-of-
directors/2018/bod apenda 060618-pdf.pdf?la=en; and

i. The Port invested approximately $55 million (including grant
funding) to install shore side power at 11 berths at the Seaport. Port
tenants invested an additional several million dollars on the
installation of shore side power on additional berths at the Seaport.
The shore side power implementation program was led by the Port
but was in association with private marine terminal operators and
ship owners. and was completed with grant funding assistance
from CARB, BAAQMD, DOT (via a Transportation Investments
Generating Economic Recovery (“TIGER”) grant) and the
Metropolitan Transportation Commission (via a federal pass-
through DOT Congestion Management and Air Quality program
grant). See November 30, 2010, Board Agenda Report

M/A 0. Co|

content/uploads/2015/10/2010_agenda.pdf.

These efforts. in combination with implementation of CARB regulations
requiring cmissions reductions from cargo handling equipment, drayage
trucks, refrigerated transportation units, ocean-going vessels, harbor craft
and ships at berth, have reduced DPM emissions from Port seaport
operations. In 2018, the Port conducted the fourth update to its Seaport
Emissions Inventory, using data from 2017 operations. The 2017 Seaport
Emissions Inventory calculated that DPM emissions from trucking
decreased 98% from the 2005 bascline. The Port’s 2017 Seaport
Emissions Inventory concluded that, overall, DPM emissions from the
seaport sources decreased by 81%. These projections are based on
emission inventory calculations rather than continuously measured
emissions, using methods consistent with CARB’s own inventories. See
ttps://www.portofoakland.c unity/environmental-

stewardship/seapont-air-emissions-inventory-2005/,






6. Since 2008. when the CARB HRA was published. the California Office of
Environmental Health Hazard Assessment (“OEHHA") has changed its
guidelines governing the assessment of health risk. The new OEHHA
guidelines increased the calculation of health risk from DPM by a factor of
approximately 3 to 4 times compared to those used in the CARB HRA.
Thus. while DPM emissions and concentrations in the ambient air have
been reduced from 2005 levels, OEHHA s updated health risk assessment
guidelines project a greater health risk impact from DPM in the ambient
air than was projected in the 2008 HRA.

7. According to the 2017 American Community Survey of the US Census
Bureau, the demographics of West Oakland are approximately as follows:
Caucasian 23.6%; Hispanic 17.6%; Black or African-American 41.7%;
Asian 11.1%; Pacific Islander 0.5%; Native American 0.5%: and two or
more races 4.8%. The West Oakland data is composed of the following 13
census tracts: 4014, 4015, 4016, 4017. 4018. 4022, 4024, 4025. 4026.
4027, 4105. 9819, and 9820.

B. General Public Participation Activities of the City and the Port

1. The City and the Port have carried out public participation in their
decision-making processes. Both the City Council and the Board hold
open public meetings pursuant to California’s Brown Act (*“Act”) as well
as the Sunshine Ordinances adopted by the City Council and the Board.
respectively, which Ordinances provide for ten days (instead of three days
under state law) for advance notice for regular meetings. Port Ordinance
No. 4265. Exhibit A. Section V; Oakland Municipal Code 2.20.080(A).

2. In 1996, the City established the West Oakland Community Advisory
Group (“WOCAG") to provide for West Oakland community involvement
in the planning for OAB reuse. WOEIP has been involved in leadership
positions for the development of the City's and the Port’s air quality
improvement and emission reduction programs. including as co-chairs of
the Task Force for the Port’s MAQIP and 2020 and Beyond Plan
(described further below).

3. The Port’s Social Responsibility Division (“SRD”) reports directly to the
Port Executive Director. The SRD “aims to facilitate inclusion, fairness.
equity, and access to economic opportunities, programs and services of the
Port for the people and businesses in the Port community through
innovative policies and programs, strategic partnerships, and outreach...”3
The Port’s SRD’s efforts were cited by EPA as one of several examples of

3 The Pont’s Budget Summary (One-Year Operating and Capital Budget Fiscal Year Ended Junc 30. 2019 and Five-
Year Operating Forecast and Capital Improvement Plan Fiscal Years ending June 30. 2019 through 2023) (“Budget
Summary"). at p.98.
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how. ports engage communities in the EPA’s July 2016 Draft
Environmental Justice for Ports: The Good Neighbor Guide to Building
Partnerships and Social Equity with Communities.

htips://nepis.epa.aov/Exe/ZyPD F.cgi?Dockey=P1000YGB.pdf

4. The Port’s Environmental Programs and Planning Department
(“Environmental Department™) “has primary responsibility to promote
Port business development, including the 5-year CIP, through
environmental stewardship and ensure environmental compliance with all
federal, State, and local statutes and regulations in all Port plans, activities,
operations, and development programs and projects...”™ The Port’s
Environmental Department led the MAQIP planning process and is
leading the 2020 and Beyond Plan process described further below.

&t The Oakland Army Base Redevelopment

1. In 1995, the U.S. Army designated the OAB for closure pursuant to the
Defense Base Realignment and Closure Act of 1990. In July 2002, the
City adopted and approved the Redevelopment Plan for the OAB
Redevelopment Project and established an approximately 1,730-acre
redevelopment project area. The Redevelopment Plan divides the OAB
into the City’s Gateway Development Area (approximately 193 acres) and
the Port Development Area (approximately 187 acres).

2 The OAB Redevelopment Plan was approved in 2002 after review and
public participation pursuant to the California Environmental Quality Act
(“CEQA™). The CEQA process allowed for public review and comment
and resulted in an Environmental Impact Report (“EIR™) that identified
mitigation measures, which the City and the Port adopted.

3. In 2012, the City adopted an amended OAB Reuse Plan and prepared an
addendum to the EIR, a process that resulted in the approval of additional
mitigation measures set forth in the OAB SCA/MMRP. In July 2013, the
City Council revised the SCA/MMRP to require additional public
participation by adding MM PO-1. This mitigation measure specifies a
process for public review of a specified list of plans (required by other
mitigation measures) related to air quality and trucking.

4, MM PO-1 (Stakcholder Review of Air Quality and Trucking Plan§) in the
SCA/MMRP directs the City and its developer to engage the public in the
development of required plansS related to potential air quality and trucking

4 Budget Summary. at p. 90.

5 Construction Managemeni Plan; Construction-Related Air Pollution Controls; Truck Management Plan; Maritime
and Rail-Related Emissions Reduction Plan: Truck Diesel Emission Reduction Plan; Transportation Control
Measures; Energy-Conserving Fixtures and Designs; Demonstration Projects; Parking and Transportation Demand
Management; Construction TrafTic and Parking; and Traffic Control Plan — Hazardous Materials.

Page |21





impacts during construction and operation of the project. MM PO-I
specifies that the City shall maintain a stakeholder list (the stakeholder list
includes anyone who requests to be on the list and currently contains
approximately 55 people. including principals of the WOEIP. community-
based organizations, residents and business. and represeniatives of
governmental agencies); hold quarterly public meetings with stakeholders
to discuss the status of the required plans; provide at least 45-days’ notice
that a draft plan is under development: provide the draft plan to the
stakeholder list with 17 days for stakeholders to review and comment; and
following approval of each plan by the City Administrator, provide an
informational presentation at a public meeting of the City Council
regarding public outreach for, and the content of, the specific plan.
Pursuant to MM PO-1, the City Administrator has the authority to approve
each of the required plans. An informational presentation to the City
Council must be within 90 days of the City Administrator’s approval of
each plan. The first plan subject to the public outreach process of MM PO-
1 was for the City's infrastructure project and was released for public
review in July 2013. and the first stakeholder meeting was in September
2013. Since that time. quarterly stakeholder meetings and public review
of the specified plans have taken place once the plans have been submitted
for City review.

The Northeast Gateway Construction Management Plan (“CMP") and the
Construction-Related Air Quality Plan (“Northeast Gateway Air Quality
Plan”) were subject to the public participation process specified in MM
PO-1. A presentation of the initial version of the CMP took place at a
quarterly stakeholder meeting on March 3. 2016. This meeting included
community-based organizations, community residents, and interested
governmental agencies. Using input received at that meeting. a revised
version of the construction-related diesel emission reduction and air
quality measures was submitted to the City on April 25. 2016.
Subsequently, the draft CMP was released to the stakeholders on May 13.
2016, for the official 17-day public review period. Written comments
were received, reviewed, and considered. The draft CMP was revised
again on July 18, 2016. July 27. 2016, and August 30, 2016, based on
input the City received from the public, as well as from the regional and
state-wide air quality agencies. When the applicant submitted the final
draft CMP on August 30. 2016, it also provided responses to comments
received from stakeholders. The Northeast Gateway Air Quality Plan
contains a set of measures to reduce diescl emissions and reduce air
quality impacts during construction. Throughout this process, the
developer undertook three separate revisions of the Northeast Gateway
CMP and Air Quality Plan. The City Administrator approved the final
Northeast Gateway CMP and Air Quality Plan on October 4. 2016.

The 2012 Initial Study/Addendum, upon which the City’s 2012 approval
of the OAB Redevelopment Plan was based, documented several





significant health risk impacts due to exposure to substantial toxic air
contaminants. despite inclusion of several mitigation measures related to
air quality. These health risk impacts were classified as significant and
unavoidable impacts. Because this document was prepared as an
Addendum under California's CEQA regulations, the City was not
required to and did not circulate a draft Addendum prior to holding a
public hearing on the Addendum. See Section 15164(c) of the CEQA
regulations.

In addition, discussions continued outside the purview of CEQA among
federal, state and local environmental and public health agencies; the City:
the Port; the community; and other stakeholders to consider further
reductions to these projected impacts.

Prior to adopting the 2012 Initial Study/Addendum, the City convened
numerous meetings with City Council members and community members
to discuss the project and negotiate community benefits. The City and the
community groups entered inio a Cooperation Agreement dated

December 20, 2012, addressing labor-related issues and creation of a Jobs
Center. The Cooperation Agreement was signed by the Alameda County
Building and Construction Trades Council, Alameda County Central
Labor Council and certain community-based organizations, including the
WOEIP. See

http:// .oaklandnet.com/oakeal/grou documents/report/oak06

2012.pdf,

The Port and CenterPoint-Oakland Development I LLC (“CenterPoint™)
entered into a Ground Lease Agreement dated January 8, 2018, covering
approximately 27 acres of Port-owned land at the OAB. CenterPoint
intends to develop a Seaport Logistics Complex on the premises. The
Ground Lease Agreement includes as Attachment B an Operations Jobs
Policy.

htips://portofoakland.legistar.com/View.ashx?M=F&1D=552507
=05AE4CD1-ABBA-4872-A352-8878BD1302DE. The Port also entered
into a Cooperation Agreement dated September 7, 2017, with thirteen
community-based organizations, including the WOEIP.
huips://portofoakland. lepistar.com/View.ashxIM=F&ID=5525082&GUI
=850C2B8F-E37| -48C8-82DF-14F87FC75B8C. The Operations Jobs
Policy was between the Port, CenterPoint, and two major community
coalitions (Revive Oakland and Oakland Works). These represent over 30
community-based organizations, some of them include the East Bay
Alliance for Sustainable Economy, WOEIP, West Oakland Neighbors, and
Oakland Community Organizations. CenterPoint retained a community
outreach/engagement firm (Craig Communications) to support its
outreach/engagement efforts. CenterPoint distributes a bimonthly project
update 10 keep stakeholders informed of current project activities and
major milestones. The project update includes a list of “Community
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10.

Protection Measures™ being implemented. as well as contact information
for any questions.

Additional public outreach has been undertaken pursuant to the Port's
CTMP, discussed in Section II1.E.2; the City’s MM PO-1, discussed in
Sections I11.C.3 and [I1.C.4: and the West Oakland TMP discussed in
Section I1.C.

D. Air Quality Efforts of the City and the Port

The City’s OAB development project consists of public improvements and
private improvements. Prior to the start of public improvements. the City
implemented an Air Quality Monitoring Program for its public
improvements construction.

As part of the Community Benefits Agreement negotiated with the
community to address community concerns about local air quality and
public health, the City established an Air Quality Program. The
installation of three air quality monitoring devices, one at the OAB and
two in West Oakland, allows the City. the air quality agencies. and the
public access to air quality data specific to West Oakland. This program
recorded data for the past four years throughout the public improvement
work. The results have been summarized into quarterly reports since the
fourth quarter of 2013 and are available online at:

hup/mgem.com/OABR AQM.,

As described above in Section II1.C.5, the Northeast Gateway Air Quality
Plan, prepared in accordance with MM PO-1 (Public Outreach
Mitigation), contains a set of measures to reduce diesel emissions and
reduce air quality impacts during construction, including:

a. utilizing an on-site wind speed sensor to determine when site/soil
waltering is necessary during high winds;

b. encouraging the use of Tier 4 off-road construction equipment to
reduce diesel emissions during construction, with, at a minimum,
Tier 3 off-road engines for all equipment brought on site:

& not allowing Tier 1 or Tier 2 equipment during construction of the
building:

d. requiring portable construction equipment to use on-site electricity
instead of diesel generators: and

e requiring a Compliance Manager to maintain daily logs and
complete training from CARB for emissions cvaluations.
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On October 20, 2017, the Port and the City met with representatives of
CARB, BAAQMD, EPA Region 9, Alameda County Department of Public
Health, the Metropolitan Transportation Commission, and the Alameda
County Transportation Commission to discuss responses by the Port and
the City on a planning proposal made by the BAAQMD entitled
“BAAQMD Emissions Reduction Actions for the Port of Oakland/Former
Oakland Army Base.”

Before and afer the October 20, 2017, meeting, both Port and City staff
participated in multiple air quality planning meetings (including those on
September 8, 2017, September 15, 2017, October 3, 2017, October 20,
2017, November 7. 2017, and December 4, 2017) in coordination with the
above agencies to analyze near- and long-term efforts and projects that
would support emissions reductions related 1o the operations at the seaport
and the OAB. In its October 18, 2017, response, the Port proposed a set of
source categories and specific emissions reduction actions that would have
the greatest impact on further reducing DPM, GHG, and other criteria
pollutant emissions.

Since 2005, according to calculations in the Port’s third update to its
Seaport Emissions Inventory, the Port’s emissions reductions programs
and projects have reduced seaport-related DPM emissions by 81%. The
Port undertook the initial 2005 baseline emissions inventory which was
updated three times in 2012, 2015, and 2017, respectively. See
http://www.portofoakland.com/files/PDF/Port_Oakland 2017 Emissions
Inventory.pdf. In the Port’s October 18, 2017, letter, the additional
proposed emission control strategies focused on the following sources:
harbor craft, cargo-handling equipment, and ocean-going vessels. Potential
measures for ocean-going vessels include altermnative emissions control
devices, vessel speed reduction, and additional shore-power vaults. The
Port also proposed electrical system upgrades and improvements to
promote near-zero and zero-emissions equipment. The proposed
emissions control strategies would require cooperation between the Port,
BAAQMD, entities responsible for vessel safety at sea and in San
Francisco Bay, and the regulated entities such as harbor craft owners,
ocean-going vessel fleets, and terminal operators.

Between 2007 and 2009. the Port convened neighborhood and business
representatives and State of California and regional air quality regulators
to develop the MAQIP. The Port established and convened the MAQIP
Task Force - comprised of 35 stakeholders, including representatives of
the West Oakland neighborhood, Port tenants, environmental advocacy
groups, federal, State and regional air quality regulatory agencies.
Alameda County public health agencies, and maritime-related businesses -
lo develop the goals and actions to guide emissions reductions from
maritime mobile sources and contribute to improving local public health in
West Oakland.
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With MAQIP Task Force public participation. the Port finalized. and the
Board approved the MAQIP in April 2009. The MAQIP servesas a
master plan for the Port’s long-term programs and projects to reduce the
health risk impacts associated with air emissions from maritime equipment
serving the Port. The MAQIP implements the Port's emissions reduction
target expressed in the Policy Statement described in Section 111.A.4.a.

Upon approval of the MAQIP in April 2009. the Port committed to
reconvene the MAQIP Task Force in five and ten years to review progress
towards the plan’s goals and reconsider strategies if modification was
needed. To fulfill this commitment, Port staff held a public meeting on
November 19, 2013. to present a progress report on the MAQIP to MAQIP
Task Force members and other interested members of the public. The Port
held co-chairs meetings on January 26, 2018, February 9. 2018, March 12.
2018, and April 18, 2018, to assist in preparing for the MAQIP Task Force
reconvening. The Port reconvened the MAQIP Task Force on February
23,2018, and May 9, 2018, to consider the next phase of specific
emissions control strategies, to report on progress on the Port’s emissions
reduction efforts. and begin seaport air quality planning for the period
2020 and beyond with stakeholder input. The Port held another MAQIP
co-chairs meeting on June 5, 2018, to prepare for the next Task Force
meeting which was held on June 21. 2018. to focus on the Port’s proposed
2020 and Beyond Plan.

The Port prepared and posted the Draft 2020 and Beyond Plan on the
Port’s website on June 29. 2018, The Draft 2020 and Beyond Plan was
discussed in open session at the July 12, 2018, Board meeting. According
to the Draft 2020 and Beyond Plan. it builds on the foundation established
by previous air quality programs and projects. primarily the MAQIP. It
renews MAQIP's focus on emissions reduction measures by placing these
within the context of the State’s GHG emissions reduction targets and
zero-emissions initiatives. Like the MAQIP, the Drafi 2020 and Beyond
Plan provides a master plan-level framework to guide decision-making,
policy and action. Whereas the MAQIP focused largely on reducing
emissions from existing maritime equipment, the Draft 2020 and Beyond
Plan addresses not only equipment, but also fuels, operations, and,
significantly. infrastructure. The stated “Vision™ of the Draft 2020 and
Beyond Plan is: “...the transition of Seaport operations to zero-emissions
operations through changes in equipment. operations, fuels, and
infrastructure. The vision of the Plan is to contribute to cleaner regional
and local air quality; reduce toxic air contaminants and GHG emissions;
sustain Seaport business growth. financial health. and development in a
competitive market: and contribute to improvements in local public health
and quality of life.”

The Port issued a Notice of Public Review and Comment dated June 29,
2018, inviting the public to comment on the Drafi 2020 and Beyond Plan.
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On July 24, 2018, the Port issued a revised Notice of Public Review and
Comment (“Revised Notice”) indicating that comments on the Draft 2020
and Beyond Plan were due by 5:00 pm on Friday, August 31, 2018. The
Revised Notice indicated that the Port would present responses to
comments at the September 26, 2018, Seaport Air Quality Task Force
Meeting.

On August 22, 2018, the MAQIP co-chairs held a meeting to discuss the
Draft 2020 and Beyond Plan. The Task Force convened again on
September 26, 2018, where the Port presented an overview of key areas of
the Draft 2020 and Beyond Plan with corresponding input received
through public comment and Port responses to public feedback. In
addition, at the September 26. 2018, meeting, the Task Force received a
presentation on Advancing Race Equity that provided guidance on
advancing air quality and public health and heard a discussion by
representatives of the maritime industry on their perspectives on the state
of clean air technologies and implementation of air quality emissions
reductions measures. At the request of stakeholders, the Port issued a
Revised Draft of the 2020 and Beyond Plan (“Revised Draft™) on
December 14, 2018, for additional public review and comment. The
deadline for comments was initially January 17, 2019. The Revised Draft
included all of the proposed Appendices associated with the subject plan.
public comments made during the public review period, responses, and
revisions to the Draft 2020 and Beyond Plan, where applicable. The
Revised Drafl included a 250 page “Response to Comments on the June
29, 2018 Drafi Plan” which responded individually to over 300 comments
received on the Draft 2020 and Beyond Plan. Appendix G of the Revised
Drafi is the Public Engagement Plan associated with the 2020 and Beyond
Plan. An additional co-chairs meeting was held on December 18, 2018,

.and an additional Task Force Meeting was held on January 10, 2019, to

review and discuss the Revised Draft. On January 15, 2019, WOEIP
requested a one-week extension of the January 17, 2019, deadline to
provide comments on the Revised Draft. On January 16, 2019, the Port
issued a Revised Notice of Public Review and Comment for the Revised
Draft extending the deadline for comments to January 24, 2019, at 5pm. A
Co-Chairs meeting was held on March 19, 2019, to set the agenda for the
next Task Force meeting. A further Task Force Meeting was held on April
23, 2019, to present how comments on the Revised Draft were proposed to
be addressed in the final 2020 and Beyond Plan.

Many of the comments received on the Revised Draft pertained to the
California Low Carbon Fuel Standard (“LCFS”). The goal of the LCFS
program is to reduce the carbon intensity of transportation fuel in
California. The LCFS program is run by CARB. The LCFS program was
approved in 2009 and began in January |, 2011. The LCFS program was
amended in January 2019 to include some port-related fueling activities,
such as providing electricity to ships at berth (shore power). Following
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suggestions made from stakeholders on the Revised Draft. on March 14.
2019, the Port enrolled in LCFS so it can eam credits for providing shore
power electricity. On March 20. 2019, the Port registered its shore power
equipment. Future sales of the credits will provide funds that the Port can
use to further its 2020 and Beyond Plan goals.

On June 13, 2019, the Board passed a resolution approving the 2020 and
Beyond Plan and directing Port staff to:

submit an Agenda Report to the Board. within six months
following the date of the resolution, on the feasibility of replacing
all cargo handling equipment at the Port with zero-emissions
equipment including the feasibility of related goals and metrics:

submit an Agenda Report to the Board, within six months
following the date of the resolution, on the feasibility of replacing
all drayage trucks at the Port with zero-emissions trucks including
the feasibility of related goals and metrics;

submit an Agenda Report to the Board, within six months
following the date of the resolution. on the capacity of the
Seaport’s electrical system, tenant needs for electric vehicle
charging equipment, and the ability of the Port to provide electric
vehicle charging equipment;

submit an Agenda Report to the Board by June 1, 2020, on Port-
related strategies and/or implementing actions that are legally
required or that, in the Port’s judgment, may meet the 2020 and
Beyond Plan feasibility criteria (Table D-2), as a result of the final
West Oakland Community Air Action Plan prepared pursuant to
AB 617 and any potential related updates to the 2020 and Beyond
Plan;

submit an Agenda Report to the Board, within 18 months
following the date of the resolution. on 2019 emissions associated
with ocean going vessels, tugboats, and rail tenants (BNSF and
West Oakland Pacific Railroad), and on performance incentive
programs of ocean vessels and rail tenats; and

submit an Agenda Report to the Board, within 18 months

following the date of the resolution, on costs and financing aspects
associated with the 2020 and Beyond Plan including discussions of
grant and incentive funding opportunities from outside sources
(i.e.. CARB. BAAQMD, and the California Energy Commission.
etc.) and private sector and Port resources.
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E. Truck Management Efforts of the Port and the City

1.

As part of the Port’s “Vision 2000 Drayage Truck Replacement Program.
in late 2005, the Port launched its drayage truck replacement program to
provide subsidies to truckers serving the Port of Oakland to “scrap™ older
heavy-duty diesel trucks and replace Lhese with newer, cleaner-burning
heavy-duty trucks. The Port offered truckers up 10 $40,000 to replace
model year 1993 or older trucks with model year 2000 or newer model
year trucks with significantly lower emissions. Under this program,
approximately 80 trucks were replaced and close to $3,000,000 in
incentive funding was awarded.

In conjunction with the MAQIP planning process, in 2007, the Port began
work on the CTMP. The Port finalized the CTMP in 2009. The CTMP
sets forth programs and projects to address air quality, safety and security,
business and operations, and community issues associated with trucks
serving the Port (“drayage trucks”), Through adoption and
implementation of the CTMP, the Port seeks to identify drayage trucks
serving the Seaport, support compliance with truck-related regulations to
reduce emissions of air pollutants, increase safety and security domain
awareness, improve operational efficiencies, reduce traffic and congestion,
and involve and educate all Seaport stakeholders.

The Port established a CTMP technical advisory committee (“TAC™) to
assist Port staff in developing the CTMP. The TAC was comprised of
West Oakland residents, State and Federal regulators, marine terminal
operators, and trucking companies. The TAC met formally on muitiple
occasions and provided ideas and solutions that shaped the development,
programs, and projects of the CTMP.

Under the CTMP, the Port contributed 35 million o provide grants to
retrofit and/or replace trucks to meet CARB emissions standards and
provided truck parking and service facilities on Port property to alleviate
the problem of trucks parking in West Oakland. Other elements of the
CTMP include provisions for enforcement of truck parking and operations
restrictions on neighborhood streets, truck registration for security
purposes, and outreach to truckers regarding idling regulations.

The City has taken steps to limit the impact of trucking in West Oakland
including: (i) establishing truck routes and truck prohibited streets in West
Oakland (2006); (ii) developing a new Specific Plan for West Oakland
(2014) which specifies the City’s policies for future development of West
Oakland: and (iii) rezoning of West Oakland which includes restrictions
on trucking und truck related businesses (2014).

As part of the implementation of SCA/MMRP Mitigation Measure 4.3-7,
Port and City staff conducted outreach to residents in West Oakland,
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community groups, commerce associations. businesses. elected officials,
and truck drivers to solicit input on the development of the West Oakland
TMP pursuant to the West Oakland TMP Public Engagement Plan. See
Section I11.C. The Port and the City completed the Draft West Oakland
TMP on November 16, 2018, and circulated the Draft West Oakland TMP
for public review and comment. The public review and comment period
concluded on January 4. 2019. The final West Oakland TMP included a
wrilten response to comments.

California’s Assembly Bill (AB) 6176 was approved by the Governor of
California on July 26. 2017. It requires CARB to develop a statewide strategy to
reduce emissions of toxic air contaminants and criteria air pollutants in
communities affected by high cumulative exposure burden and it requires air
districts to adopt. for selected communities, a community emissions reduction

progtam.

1.

In response to these AB 617 requirements. CARB established the
Community Air Protection Program (“CAPP") and selected West Oakland
to be among the first 10 communities in California for initial targeted
action through a community emissions reduction program, the WOCAP.,

BAAQMD established the West Oakland Community Air Action Plan
Steering Committee (“Steering Committee™). which meets on a monthly
basis. since July 27, 2018, and brings together stakeholders, including air
district staff, the City and Port. community groups. participants from the
school district, land use planning agencies. transportation agencies, local
health departments, and other stakeholders. WOEIP is a co-lead. with
BAAQMD. on the Steering Committee.

The Steering Committee is responsible for advising on the development of
the WOCAAP. with the goal that the WOCAP be adopted by BAAQMD
by October 2019, as well as disseminating information to and soliciting
information from the community stakeholders which the committee
members represent.

Nondiscrimination Policies and Procedures

During the course of this investigation, EPA reviewed policies and procedures of
the City and the Pon related to their nondiscrimination programs. This review
included the procedural safeguards required by EPA’s nondiscrimination
regulations. public participation policies and procedures, as well as the legal
requirements to provide meaningful access to programs and activities for

6 Assembly Bill 617, Garcia. C., Chapter 136, Statutes of 2017, modificd the California Health and Safety Code.
amending § 40920.6, § 42400, and § 42402 of, and adding § 39607.1, § 40920.8. § 42411, § 427055, and §

44391.2.
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V.

individuals with disabilities and limited-English proficiency. See Section 11.D
through ILJ.

GENERAL

A.

In consideration of implementation of commitments and actions described in
Section II of this Agreement by the City and the Port, EPA will end its
investigation and consider the complaint in EPA Complaint Nos. 13R-17-R9 and
14R-17-R9 resolved, and EPA will not issue a decision containing findings on the
merits of the complaint.

EPA will monitor the implementation of the commitments in Section 11.D-J of this
Agreement as appropriate to ensure they are fully implemented. Once the terms of
this Agreement are satisfied, EPA will issue a letter documenting closure of its
monitoring action regarding EPA File Nos. 13R-17-R9 and 14R-17-R9.

Within thirty (30) days of the completion of each of the commitments identified
under Section I1.J of this Agreement, the City and the Port will provide
documentation demonstrating completion of the commitments by electronic mail
10:

Lilian S. Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel (Mail Code 2310A)
Environmental Protection Agency

1200 Pennsylvania Avenue N.W.

Washington D.C. 20460
Dorka.Liliang@epa.gov

Within thirty (30) days of receipt of the documentation demonstrating completion
of the commitments in Section 11.J. EPA will either accept the documentation
demonstrating completion of the commitments or notify the City or the Port and
provide technical assistance to resolve outstanding issues.

If EPA believes that either the City or the Port has not adequately completed the
commitments described in Section I1.J, then EPA may provide technical assistance
to the City or the Port and the affected partics will engage in a consultative
process to attempt to resolve any outstanding issues consistent with the terms of

this Agreement.

This Agreement will remain in eficet until closure of EPA monitoring pursuant 1o
Section IV.B, above. The City and the Port understand that a failure to address
any alleged breach of any commitment described in Section I1.J of this Agreement
- after the parties have gone through technical assistance and opportunity to cure
described above — may result in EPA resuming the investigation.
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COMPUTATION OF TIME, EXTENSIONS OF DEADLINES, AND NOTICE

A.

As used in this Agreement, “day” will mean a calendar day. In computing any
period of time under this Agreement, where the last day would fall on a Saturday.
Sunday, or federal holiday. the period will run until the close of business of the
next working day.

Either the Port or the City may request an extension of any deadline contained
within this Agreement for good cause showing by providing notice to EPA. EPA
shall review the Port’s or the City’s request (as the case may be) for an extension
in good faith and not unreasonably withhold consent to an extension especially in
those cases where the Port or the City (as the case may be) shows pood faith
efforts at compliance with the commitments contained within this Agreement
and/or where the Port or the City (as the case may be) need to hire staff, hire
consultants, or expend funds in order to achieve one of the commitments
contained herein,

Electronic documents submitted to EPA by the City and the Port via email will be
sent to the following email address: Dorka.Lilian@epa.gov.

Documents submitted by mail by the City and/or the Port to EPA will be sent to:

Ms. Lilian 8. Dorka. Director

External Civil Rights Compliance Office,
Office of General Counsel (Mail Code 2310A).
Environmental Protection Agency

1200 Pennsylvania Avenue N.W.,

Washington D.C. 20460

Documents submitted by mail by EPA to the City and the Port will be sent to:

Ms. Maria Bee

Chief Assistant City Attoney

City of Oakland, City Attorney's Office
Oakland City Hall

1 Frank H Ogawa Plaza. 6" Floor
Oakland, CA 94612

and

Ms. Michele Heffes
Assistant Port Attorney
Port of Oakland

530 Water Street
Oakland, CA 94607





VI

EFFECT OF THE AGREEMENT

A.

The City, the Port, and EPA undersiand that by signing this Agreement, they agree
to provide data and other information in a timely manner in accordance with the
requirements of this Agreement. Further, the City and the Port understand that
during the monitoring of this Agreement. if necessary, EPA may visit the City
and/or the Port, interview staff with counsel present, and request such additional
reports or data as are necessary for EPA to determine whether the City and the
Port have fulfilled the terms of this Agreement.

If any party to this Agreement desires lo modify any portion of this Agreement
because of changed conditions making performance impractical or impossible, or
due to material change to the City’s and/or the Port’s program or authorities, or
for other good cause, the party seeking a modification will promptly notify the
other in writing, setting forth the facts and circumstance justifying the proposed
modification. Any modification(s) to this Agreement will take effect only upon
written agreement by the City Administrator, the Port Executive Director, and the
Director of ECRCO.

This Agreement constitutes the entire Agreement among the Cily, the Port, and
EPA regarding the matters addressed herein, and no other statement, promise, or
agreement, made by any other person will be construed to change any
commitment or term of this Agreement, except as specifically agreed to by the
City, the Port, and EPA in accordance with the provisions of Section VLB above.

The City and the Port understand that EPA will not close its monitoring of this
Agreement until the City and the Port have fully implemented the commitments in
Section I1.J of this Agreement and that a failure to complete any commitment
contained in Section.[1.J of this Agreement may result in EPA opening an
investigation.

This Agreement does not affect the continuing responsibility of the City and the
Port to comply with Title VI or other applicable federal nondiscrimination laws
and EPA’s nondiscrimination regulations at 40 CFR Part 7, nor does it affect the
investigation of any Title V1 or other federal civil rights complaints or address any
other matter not covered by this Agreement.

The effective date of this Agreement is the date by which the City, the Port, and
EPA have all signed the Agreement. This Agreement may be signed in
counterparts. The City Administrator, in her capacity as an official of the City of
Oakland, and the Executive Director of the Port of Oakland have the authority to
enter into this Agreement for purposes of carrying out the obligations and
activities outlined in this Agreement.

The Director of EPA’s ECRCO has the authority to enter into this Agreement for
EPA.
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Acty ng

Ar;l‘-vd

On Behalf of the City of Oakland. a municipal corporation. acting by and through its City
Council:

Sabrina Landreth,
City Administrator. City of Oakland
Oakland City Hall

This Agreement shall not be valid or effective for any purpose unless and until it is approved by
the City Attorney as to form and legality.

~ / /
.‘ f { .,—-‘." !"'-") / /. -
,/-/--'.,/,‘.1,;71'..%_,-)—, l‘;.- '-':’24_:./(;,-_.‘_,— 7 -’{"‘{"“ ' i::_
Barbara J. Parkér _ Date
City Attorney, City of Oakland
Oakland City Hall

Resolution # A7\ 407

On Behalf of the City of Oakland. a municipal corporation, acting by and through its Board of
Port Commissioners:

m'n? WGIAD 4§ Datc
IExecutive Director
Port of Qakland

This Agreement shall not he valid or elfective for any purpose unless and until it is approved by
the Port Attorney.

ML f 7/25/\4

Mochele HQ—'F@S " Dae
Port Attorney

PA.# 2004-%03

Port Resolution No. |§ =8 &






On Behalt of the Environmental Protection Agency:

A Bt

Lilian S. Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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SNVEP ST UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

g o WASHINGTON, D.C. 20460
‘%4-‘. pnoﬁ'o«\
EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL
July 26, 2019
Return Receipt Requested In Reply Refer To:
Certified Mail#: 70153010 0001 1267 1470 Complaint Nos. 13R-17-R9 and

14R-17-R9

Barbara Parker, City Attorney

City of Oakland

One Frank H. Ogawa Plaza, Sixth Floor
Oakland, California 94612

Certified Mail#: 7015 3010 0001 1267 1487
Sabrina Landreth, City Administrator

City of Oakland

One Frank H. Ogawa Plaza, Third Floor
Oakland, California 94612

Certified Mail#: 70153010 0001 1267 1494
Ms. Michele Heffes

Assistant Port Attorney

Port of Oakland

530 Water Street

Oakland, CA 94607

RE: Resolution of Administrative Complaints

Dear Ms. Parker, Ms. Landreth and Ms. Heffes:

This letter is to inform you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed Informal
Resolution Agreement (Agreement) entered into between EPA and the City of Oakland (City), a
municipal corporation, acting by and through its City Council, and the City of Oakland (Port), a
municipal corporation, acting by and through its Board of Port Commissioners. On July 18,
2017, ECRCO accepted for investigation an administrative complaint brought under Title VI of
the Civil Rights Act of 1964 (Title VI) and EPA’s implementing regulation at 40 C.F.R. Part 7.
which alleged discrimination based on race, color, and national origin. The complaint against the
City and the Port was assigned EPA Complaint Nos. 13R-17-R9 and 14R-17-R9, for the City
and the Port, respectively. Specifically, the issues accepted for investigation were:





Ms. Barbara Parker
Ms. Sabrina Landreth and
Ms. Michele Heffes 2

1. Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval
of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of
color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s' and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2. Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

During the course of EPA’s investigation, the City and the Port agreed to enter into an
Agreement in order to resolve EPA Complaint Nos. 13R-17-R9 and 14R-17-R9. The enclosed
Agreement is entered into by EPA pursuant to authority granted to EPA under the federal
nondiscrimination laws, including Title VI and EPA’s nondiscrimination regulation at 40 C.F.R.
Parts 5 and 7. It resolves EPA Complaint Nos. 13R-17-R9 and 14R-17-R9. It is understood that
the Agreement does not constitute an admission by the City or the Port of any violation or a
finding by EPA of compliance or noncompliance with applicable federal non-discrimination
laws and regulation, including Title VI and 40 C.F.R. Parts 5 and 7 .

The enclosed Agreement does not affect the City’s and the Port’s continuing responsibilities
under Title VI or 40 C.F.R. Parts 5 and 7, and other federal non-discrimination laws and
regulation, nor does it affect EPA’s investigation of any Title VI or other federal civil rights
complaints or address any other matter not covered by the Agreement. This letter sets forth
EPA’s disposition of EPA Complaint Nos. 13R-17-R9 and 14R-17-R9. This letter is not a
formal statement of EPA policy and should not be relied upon, cited. or construed as such.

!By letter dated April 26, 2019, the U.S. Department of Transportation (DOT) administratively closed its complaint
(DOT #17-0093) and “defer[ed] the final voluntary resolution of the matters raised in the complaint to EPA.” DOT
is not a party to this Resolution Letter or the Informal Resolution Agreement referenced herein.
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EPA is committed to working with the City and the Port as they implement the provisions of the
Agreement. If you have any questions regarding the Agreement between EPA and the City and
the Port, please contact me at (202) 564-9649, by e-mail at dorka.lilian@epa.gov, or U.S. mail at
U.S. EPA, Office of General Counsel, External Civil Rights Compliance Office (Mail Code
2310A), 1200 Pennsylvania Avenue. N.W.. Washington, D.C. 20460.

Sincerely,

ALE D

Lilian S. Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency

Enclosure

Cc:  Maria Bee
Chief Assistant City Attorney
Office of Oakland City Attorney Barbara J. Parker

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9
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I

PURPOSE AND JURISDICTION

A,

Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7
(“Title VI™), other federal nondiscrimination laws, and United States
Environmental Protection Agency’s (“EPA”™) implementing regulation at

40 C.F.R. Parts 5 and 7 prohibit discrimination on the basis of race, color,
national origin, disability, sex, and age in the programs, services and activities of
applicants for or recipients of federal financial assistance.! The City of Oakland,
& municipal corporation, acting by and through its City Council ( “City”) and the
City of Oakland, a municipal corporation, acting by and through its Board of Port
Commissioners (“*Port of Oakland™ or “Port”) receive financial assistance from
EPA and, therefore, must ensure nondiscrimination in programs and activities
pursuant o the provisions of Title VI and EPA’s implementing regulation.

By letter dated July 18, 2017, United States Department of Transportation
(“DOT™) Departmental Office of Civil Rights (“DOCR™) and EPA Extemal Civil
Rights Compliance Office (“ECRCO”) accepted a complaint dated April 4. 2017,
brought by Earthjustice on behalf of the West Oakland Environmental Indicators
Project (“WOEIP”) under Title VI and DOT and EPA regulations (49 C.F.R.

Part 21 and 40 C.F.R. Part 7, respectively), that alleged discrimination based on
race, color, and national origin in violation of Title VI (DOT #2017-0093 and EPA
Complaint Nos. 13R-17-R9 and 14R-17-R9) (“Complaint™). In its July 18, 2017,
letter, DOT and EPA indicated that their investigation would focus on:

1. Whether the City’s and Port’s October 4, 2016, approval and/or
involvement in approval of a construction management plan and
permission for ground-breaking on the Northeast Gateway development
project site of the Oakland Army Base subjects the residents of color of
West Oakland (predominantly black, Latino, and Asian) to discrimination
on the basis of race, color or national origin in violation of Title VI of the
Civil Rights Act of 1964 and DOT’s and EPA's implementing regulations
at 49 C.F.R. Part 21 and 40 C.F.R. Part 7. respectively.

2. Whether the City's and Port’s methods, including their public participation
processes, for approving and authorizing new development and expanded
activities at the Port of Oakland and Oakland Army Base subject the
residents of color of West Oakland (predominantly black, Latino, and
Asian) to discrimination on the basis of race. color or national origin in
violation of Title V1 of the Civil Rights Act of 1964 and DOT’s and EPA’S

I Titte VI of the Civil Rights Act of 1964, 42 United States Code §§ 2000d 10 2000d-7 (Title V1); Section 504 of the
Rehabilitation Act of 1973, as amended. 29 U.S.C. § 794: Title 1X of the Education Amendments of 1972, as
amended, 20 U.S.C. §§ 1681 e seq.; Age Discrimination Act of 1975, 42 U.S.C. §§ 6101 ef seq.; Federal Water
Pollution Control Act Amendments of 1972, Pub. L. 92-500 § 13, 86 Stat. 903 (codified as amended at 33 USC. §

1251 (1972)); 49 C.F.R. Part 21: 40 C.F.R. Parts S and 7.





implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7.
respectively.

During the course of EPAs investigation, the City and the Port agreed to enter
into this Informal Resolution Agreement (“Agreement”) to resolve the Complaint
and terminate EPA’s investigation of it.

By letter dated April 26. 2019, DOT administratively closed its complaint (DOT
#17-0093) and “defer[ed] the final voluntary resolution of the matters raised in the
complaint to EPA.” DOT is not a party to this Agreement.

This Agreement is entered into voluntarily by the City. the Port, and the EPA.

The City and the Port are committed to carrying out their responsibilities in a
nondiscriminatory manner, in accordance with the requirements of Title VI and
the other federal nondiscrimination laws and regulations enforced by EPA. The
activities detailed in this Agreement, which the City and the Port have voluntarily
agreed to undertake and implement, are in furtherance of this commitment.

This Agreement does nol constitute an admission by the City and/or the Port of a
violation of, or a finding of compliance or noncompliance by EPA with,
applicable federal nondiscrimination laws and regulations.

EPA will cease investigation of Complaint Nos. 13R-17-R9 and 14R-17-R9 upon
the signing of this Agreement and will provide technical assistance to support the
City and the Port in the implementation of the commitments contained herein.

The City and the Port understand that EPA will monitor compliance with the
provisions of this Agreement until the Agreement is terminated pursuant to
Section IV.B and IV.F below. If EPA believes that the City and/or the Port have
breached any commitment contained in Section II of this Agreement. EPA shall
contact the City and/or the Port to provide technical assistance to remedy the
alleged breach and provide the City or the Port the opportunity to cure and/or
address the concems of EPA. The City and the Port understand that a failure to
address any alleged breach of any commitment contained in Section I1 of this
Agreement — after the parties have gone through the technical assistance and
opportunity to cure described above — may result in EPA resuming the
investigation.

Extensive background and contextual information related to the West Oakland
community as well as actions taken by the Port and the City is provided in this
Agrcement in Section [11 Background. Section I1I provides detailed information
about air quality actions. truck management efforts, and public participation
activilies undertaken by the Port and the City from 2005 to 2019. Information is
also provided about the Oakland Army Base (“OAB”) Redevelopment Plan and
activities to date. California Assembly Bill (AB) 617, and the Port’s and the City’s
nondiscrimination policies and procedures.





11 SPECIFIC COMMITMENTS FROM THE CITY AND THE PORT TO RESOLVE
THE COMPLAINT

A,

Public Engagement Plan for OAB Redevelopment

1.

The City and the Port are committed to meaningful and full public
participation by aftected communities in West Oakland in the
redevelopment of the former OAB per the Amended Reuse Plan for the
OAB project approved by the City and the Port in 2012, In furtherance of
this commitment, the City and the Port have developed and sent 10 EPA a
Public Engagement Plan (“PEP”) for OAB redevelopment. The OAB PEP
specifies the following as its goals as they relate to implementing the OAB
redevelopment project approved by the City and Port in 2002, as amended
in 2012, particularly in regard to actions that affect the air quality in West
Oakland:;

a. inform and consult with the public to provide meaningful
involvement of residents, businesses, and other stakeholders in
West Oakland (collectively, the “West Oakland stakeholders™);

b. provide engagement methodologies to address both specific
projects and overall OAB activity;

c. enhance the City’s and the Port’s dialogue with West Oakland
stakeholders;

d. provide effective ways to receive, document, and incorporate input
and recommendations from West Oakland stakeholders;

e. reducc barriers to access for under-represented West Oakland
stakeholders and to those West Oakland stakeholders who may
have not participated in previous public input processes; and

f.  comply with the provisions of federal nondiscrimination laws,
including Title VI of the Civil Rights Act of 1964. and applicable
regulations and guidance documents,

The OAB PEP includes the following components:

a. The requirement to document and respond to community feedback
and show how the feedback influenced final decisions and, where
applicable, how final decisions reduced impacts of the project on
air quality; documentation shall be readily available to the public.

b. A list of the projects to which the OAB PEP will be applied; the
OAB PEP also contains provisions for additions to this list;
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c. Performance measures and evaluation of public engagement 10
gauge success of the OAB PEP; and

d. A process, to be completed afier one year of implementation of the
OAB PEP, to evaluate the OAB PEP with EPA and modify it to
address any deficiencies in the public engagement process.

The OAB PEP was developed in accordance with the principles contained
in the EPA public participation guidance. including providing information
that is easy to understand. in the appropriate formats and languages to
ensure meaningful access to individuals with limited English proficiency
(“LEP”) and those with disabilities (EPA’s Public Participation Guidance
found at 71 FR 14,207, 14,210 [March 21. 2006]). EPA commits to
provide the City and the Port with appropriate technical assistance
regarding its guidance as it relates to the OAB PEP.

EPA provided comments on the draR OAB PEP to the City and the Port.
which were addressed. The OAB PEP is posted on both the City's and the
Port’s public websites: accordingly. this commitment is complete.

B. Air Quality Improvement Regarding West Oakland

1.

The Port shall continue to implement air quality conditions and mitigation
measures under the OAB Standard Conditions of Approval and Mitigation
Monitoring and Reporting Program (*SCA/MMRP"); and programs and
projects under the Port’s Maritime Air Quality Improvement Plan
(“MAQIP"). the Seaport Air Quality 2020 and Beyond Plan approved by
the Board of Port Commissioners (“Board™) on June 13, 2019, dated June
13. 2019 (“2020 and Beyond Plan”) and availablc online at:
https://www.portofoakland.com/community/environmental-
stewardship/maritime-air-quality-improvement-plan/. and the
Comprehensive Truck Management Plan (“CTMP"). By signing this
Agreement, the Port commits itself to perform the obligations recited
herein and accordingly. its commitment is deemed complete.

The City shall continue to implement the air quality conditions and
mitigation measures related to the OAB under the SCA/MMRP. By
signing this Agreement, the City commits itself to perform the obligations
recited herein and accordingly. its commitment is deemed complete.

The City and the Port are commilted to the principles of improving air
quality in West Oakland through participation in the AB 617 Steering
Committee and participation in the development of the West Oakland
Community Action Plan (“WOCAP") (as described in Section III.F
below). The West Oakland Community Air Action Plan Steering
Committee Charter and Participation Agreement. Amended September 5.
2018. states:





~Our goal is to remedy persistent air pollution problems and
excessive local health risk exposures to people who live, work and
play in and around West Oakland. We are committed to working
collectively and cooperatively with all siakeholders within the
community...";

Steering Committee members “agree to the following principles,
goals, and expected conduct...” including:

i. “Provide strategic guidance, vision, and oversight,
including. .. Identifying fair, effective and feasible goals to
bring about reduced health risk in West Oakland™ and
“Using data to inform strategy development analysis™;

ii. “Provide leadership and accountability by [i]dentifying
obstacles to achieving the goal and develop solutions to
overcome them” and “To work towards consensus while
recognizing that not everyone will agree on every issue and
to resolve conflicts in a positive, swift and constructive
manner”

iii.  “Play an active role by [p]articipating in-person at the
regularly scheduled meetings™ and “coming prepared for
engaged discussion. active listening, and respectful
dialogue.” '

The commitment in this Section I1.B.3 will be complete once the
final WOCAP is published.

The Port and the City shall incorporate processes in decision-making that
affects air quality at the Seaport and OAB to systematically consider and
implement emissions reduction measures, as feasible, as follows:

As part of implementing mitigation measure Public Outreach PO-1
("MM PO-17), the City works with the specified developers in
MM PO-1 to prepare construction and operation air quality plans
that are provided to the public for review and comment. Such air
quality plan development process includes: (1) identifying and
prioritizing emission reduction measures; (2) assessing the
feasibility of these measures (*feasible” means capable of being
accomplished in a successful manner within a reasonable period of
time. taking into account operational. economic, environmental,
legal, social, and technological factors); (3) documenting the
feasibility assessment; and (4) providing the information to the
public. The City shall continue this process until the construction
and operation air quality plans are adopted. The City’s
commitments under this section do not require notice of
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completion. By signing this Agreement. the City commits itself to
perform the obligations recited herein and accordingly. its
commitment is deemed complete.

The 2020 and Beyond Plan includes a five-step screening and
cvaluation process which is described in more detail in Appendix
D to the 2020 and Beyond Plan (“5-Step Process™). Through the
stakeholder cngagement process. the Port received input on the 5-
Step Process including, specifically, input from EPA. The 5-Step
Process is nol quoted verbatim below. but generally consists of:

i Identify. Port staff and stakeholders suggest concepts.
ideas, and actions that might contribute to the 2020 and
Beyond Plan goals. The screening and evaluation process
characterizes these concepts. ideas. and actions as
“Suggested Actions.™ Port staff will compile the Suggested
Actions into a “pool™ (Pool #1) for screening in Step 2.

ii. Screen. Port staff screen each Suggested Action against the
screening criteria (Sec Appendix D. Table D-1: Screening
Criteria of the 2020 and Beyond Plan) to determine
whether the Suggested Action supports the 2020 and
Beyond Plan’s goals. This is a pass/fail screen. To pass. a
Suggested Action has to satisfy all applicable screening
criteria. Not all screening criteria are applicable to all
Suggested Actions. Generally, the screening criteria (as
described in Table D-1) are: (1) Air Quality Action by the
Port or a Port-related business: is the Suggested Action an
action that the Port or a Port-related business would
undertake as part of the 2020 and Beyond Plan. or is this
action included in or under the purview of another
(such as the West Oakland Truck Management Plan (“West
Oakland TMP™))?; (2) Surplus Emissions Reductions
(Avoid Regulatory Duplication): does the Suggested Action
achieve “surplus™ emissions reductions, which are defined
as emissions reductions in advance of new proposed
regulations or emissions reductions above and beyond an
existing regulation?; (3) Community Health Risk Reduction
and Emission Reductions: does the Suggested Action
reduce Seaport-related diesel particulate matter (“DPM™)
emissions, and thereby reduce community exposure to
pollutants that are harmful to public health? Does the
Suggested Action reduce nitrogen oxides. sulfur oxides.
and/or greenhouse gas (“GHG™) emissions?: (4)
Contribution to Zero-Emissions Pathway: does the
Suggested Action contribute to the 2020 and Beyond Plan’s
path to a zero-emissions Seaport by (as applicable): (a)
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iii.

iv.

developing designs or collecting data in support of
infrastructure improvements and/or deployment of zero-
emissions or hybrid equipment; and/or (b) delivering
infrastructure in support of zero-emissions equipment;
and/or (c) deploying zero-emissions equipment; and/or (d)
deploying hybrid equipment that substantially reduces
criteria air pollutants, DPM and/or GHGs; and/or (€)
creating the fiber-optic communications systems
infrastructure required to operate some zero-emissions
equipment; and/or (f) increasing the availability of zero-
emissions fuel or other fuels that contribute to emissions
reductions?; and (6) Side Effects: does the Suggested
Action avoid or minimize foreseeable negative
environmental, economic, or social side effects? Suggested
Actions that pass Step 2 are classified as **Screened
Actions.” The Port will compile the Screened Actions into
a second pool (Pool #2). Suggested Actions that fail one
or more of the applicable screening criteria in Step 2 are
removed from further consideration. Port staff will screen
the pool of Suggested Actions on a periodic basis.
However, should a new Suggested Action be sufficiently
compclling, or if the available time to respond is limited
Port staff may screen a new Suggested Action on an
individual basis,

Evaluate. Port staff evaluate Screened Actions according to
the seven fensibility criteria (see Appendix D, Table D-2:
Feasibility Criteria.) The feasibility criteria in Table D-2
(which are elaborated therein) are: (1) exposure reduction;
(2) affordability; (3) cost-effectiveness; (4) commercial
availability: (5) operational feasibility; (6) acceptability;
and (7) need. In contrast to the screening in Step 2, the
feasibility assessment is not a pass/fail evaluation; it is an
assessment of relative performance against the feasibility
criteria.

Prioritize and Enpage. Following the feasibility evaluation,
Port staff conduct a qualitative assessment of each

Screened Action to select the highest-priority actions (these
actions are classified as “Selected Actions”) for
implementation. Selected Actions comprise Pool #3. Non-
selected Actions will remain in Pool #2 (Screened Actions).
Selected Actions that are to be implemented by another
organization (e.g., a licensed motor carrier or an ocean
carrier) or that require the participation of another
organization in addition to the Port are considered
guidance. Port staff may remove a specific Screened
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Action from Pool #2 if it continues to perform poorly
against the feasibility criteria. Port staff then provide the
2020 and Beyond Task Force Co-Chairs (defined below)
with documentation of Steps 1 through 4 for their review
and feedback. Where needed or desired, the Co-Chairs may
convene a Working Session, which will include Task Force
members, for collaborative problem-solving on specified
Selected Actions, The Task Force Co-Chairs will document
the Working Sessions to inform the qualitative assessment
of specified Selected Actions. The Task Force Co-Chairs
will present the results of Steps 1 through 4 to the Task
Force.

v. Program. Port staff analyze and recommend specific
Selected Actions for approval by the Board. This
recommendation is informed by the Co-Chairs and Task
Force engagement undertaken in Step 4. The Board retains
sole and absolute discretion to decide whether to approve
or disapprove the recommendation. Following Board
approval. an action is classified as a Programmed Action
and implementation can begin. If the Board does not
approve the recommendation. Port staff will respond to the
Board's direction. Other organizations may choose to fund
and schedule an Implementing Action; Port staff will also
classify these non-Port-sponsored actions as Programmed
Actions.

Documentation will be as follows: The Port will document Steps 1-
4 in a matrix. The Port will document discussions in the Co-Chair
Working Sessions in Step 4 as meeting notes which the Port will
post on the Port’s website. Port staff"s recommendations to the
Board in Step 5 will be documented in Agenda Reports. which are
publicly available.

The Port shall implement the above-referenced 5-Step Process,
including any revisions to the review process — if applicable ~to
improve the effectiveness of the review process.

Role of the Task Force: As described in Step 4: Prioritize and
Engage, above, where needed or desired. the Co-Chairs may
convene a Working Session for further review of, or collaborative
problem-solving on, specified Selected Actions or other topics in
the documentation of Steps 1-3. Task Force Co-Chairs will present
the results of Steps 1 through 4 to the Task Force.

The Port will report annually on the actions considered during the
previous year under the review process described in the 2020 and
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Beyond Plan. including documentation of the considerations
leading to decisions on those actions.

B The 2020 and Beyond Plan includes 37 Implementing Actions that
comprise the Near-Term Action Plan for years 2019-2023
("NTAP”). For Implementing Actions that may be considered after
the NTAP, the Port will conduct the review process described in
the 2020 and Beyond Plan.

h. By signing this Agreement, the Port commits itself to perform the
obligations recited herein pertaining to the 2020 and Beyond Plan;
accordingly, its commitment is deemed complete.

C. The West Oakland TMP

l.

The City and the Port developed and will implement the West Oakland
TMP pursuant to Mitigation Measure 4.3-7 of the SCA/MMRP. A public
engagement plan was prepared to guide the public participation process, to
obtain input from the West Oakland community, residents. businesses,
truck drivers, and other stakeholders and to integrate feedback into the
West Oakland TMP, including the identification of issues, problems, and
solutions. To support public participation in the West Oakland TMP, the
Port and the City retained a professional communications consultant to
facilitate the community meetings and to assist in the design and
implementation of public participation and outreach. The Port and the
City conducted outreach to members of the public through (i) workshops
with community based organizations, (ii) one-on-one in-person meetings,
(iii) using a wide range of media, including e-mail, newsletters, social
media platforms, electronic newsletters from District 3 Councilmember,
postcards, advertisements in local and ethnic publications and their social
media platforms. and posters at community centers, and (iv) providing
information that is easy to understand at public libraries, ncighborhood
community centers, and on the City’s public website.

The City and the Port held five (5) public workshops in West Oakland to
engage with members of the public for feedback. education, and
identification of solutions with respect to the West Oakland TMP, as

follows:

° Workshop #1: Wednesday, October 11, 2017, 6:00 p.m, — 8:30
p.m. at Taylor Memorial United Methodist Church, 1188 12"

Street, Oakland;

- Workshop #2: Saturday, December 2, 2017, 10:00 a.m. — 1:00 p.m.
at City Slicker Farms, 2847 Peralta Street, Oakland;
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° Workshop #3: Saturday, April 7. 2018. 10:00 a.m. - 12:00 p-m. at
West Oakland Senior Center. 1724 Adeline Street. Oakland;

. Workshop #4: Wednesday, July 18, 2018, 6:00 p.m. — 8:30 p.m. at
West Oakland Senior Center, 1724 Adeline Street, Oakland; and

. Workshop #5: November 29, 2018. 6:00 p.m. — 8:00 p.m. at West
Oakland Senior Center. 1724 Adeline Street, Oakland.

The City and the Port used the first two warkshops to gather stakeholder
input and more clearly define the issues. The third workshop was used to
share the preliminary results of the data gathering and analysis done by the
Port and the City. based on the community input from the first two
workshops. At the fourth workshop, the community was asked to provide
input on and prioritize the range of solutions developed based on feedback
collected from prior workshops. The fifth workshop focused on the details
of the implementation of the West Oakland TMP.

The goal of the West Oakland TMP, as stated in the SCA/MMREP, is “to
reduce the effects of transport trucks on local streets.” This goal was
further refined and expanded through public input at the first public
workshop to include the following:

a. Reduce disruptions from truck circulation and truck parking on
residents and businesses in West Oakland;

b. Have truck drivers know preferred routes to reach their
destinations and know the City’s parking restrictions;

c. Increase safety on or near designated truck routes: and

d. Monitor West Oakland TMP implementation and modifv
implementation strategies to improve outcomes as needed.

In addition to public engagement during the preparation of the West
Oakland TMP. all requirements of MM PO-1 were followed. On
September 28. 2018. the Port and the City issued the required 45-day
notice stating that the West Oakland TMP is under development and will
be made available with an easy-to-understand summary for public review
and comment in mid-November. consistent with the requirements of MM
PO-1. On November 16. 2018. the City and the Port issued the notice of
public review and comment on the draft West Oakland TMP. providing a
six-week comment period until January 4, 2019. The draft West Oakland
TMP was provided to EPA and DOT for review and comment.
simultaneous with the public review. Port and Cilty staff finalized the West
Oakland TMP to address comments received through the stakeholder
engagement process. The final West Oakland TMP contains Appendix I,





which includes a written Response to Comments that documents
comments received on the November 16, 2018, draft West Oakland TMP
and how the comments were addressed in the final West Oakland TMP.
Port staff presented the final draft West Qakiand TMP 1o the Board on
April 25, 2019. On April 25, 2019, the Board approved the Resolution to
delegate to the Port Executive Director the authority to approve the West
Oakland TMP. On April 25, 2019, the City Administrator approved the
West Oakland TMP. On April 29, 2019, the Port Executive Director
approved the West Oakland TMP. The final West Oakland TMP, with an
easy-to-understand summary, is posted on both the City's and the Port’s
public websites.

6. The commitment in this Section I1.C. is complete.

Regarding the following subsections I1.D through ILJ below, which relate to the City’s
and the Port’s specific commitments in this Agreement relative to the OAB, the City, and
the Port acknowledge that, as recipients of federal financial assistance (see Section LA
above), their obligation to comply with federal nondiscrimination laws extends outside of
the OAB. Upon request of the City or the Port, EPA will provide technical assistance
regarding the City’s or the Port's obligations under federal nondiscrimination laws,
including Title VI and EPA's implementation regulations, with respect to their programs,
services and activities outside the OAB.

D. OAB Notice of Nondiscrimination

i: The EPA nondiscrimination regulation requires recipients of financial
assistance to post a Notice of Nondiscrimination (“Notice") in a prominent
place and identify the Nondiscrimination Coordinator. The regulation
further requires that the Notice be made available in languages other than
English where appropriate, such as Spanish and Chinese (as well as any
other languages identified by the analysis contained in the City’s and the
Port’s OAB LEP Plans (see Section [I.H below)), and will be made
accessible to individuals with disabilities.

2. The City has posted its Notice on its public website in English, Spanish,
and Chinese. which is sufficient to complete the Notice commitment of
Section IL.D of this Agreement.

3. The Port has posted its Notice on its public website in English, Spanish,
and Chinese, which is sufficient to complete the Notice commitment of
Section 11.D of this Agreement.

E. OAB Grievance Procedures

1. The EPA nondiscrimination regulation requires recipients to adopt
grievance procedures that assure the prompt and fair and resolution of

discrimination complaints.





The OAB Grievance Procedures will at a minimum address the fol lowing:
a, Whao may file a complaint under the procedures;

b. Which informal process(es) are available, and the options for
complainants to bypass an informal process for a formal process at
any point;

c. That a prompt and fair investigation of any allegations filed under
federal nondiscrimination statutes will be conducted:

d. That the preponderance of the evidence standard will be applied
during the analysis of the complaint:

e Contain assurances that retaliation is prohibited and that claims of
retaliation will be handled promptly if they occur;

f. That complaints will be investigated in a prompt and fair manner:
and

g That written notice will be promptly provided about the outcome
of the investigation. including whether discrimination is found, and
a description of the investigation process. The notice shall also
offer persons with disabilities assistance in filing a complaint.

The City has posted on its website its Discrimination Complaint and
Compliance Review Procedure in English, Spanish. and Chinese, which is
sufficient 1o complete the Grievance Procedures commitment of Section
ILE of this Agreement.

The Port has posted on its website its Discrimination Complaint and
Compliance Review/Grievance Procedurc in English, Spanish, and
Chinese which is accessible to individuals with disabilities. which is
sufficient to complete the Grievance Procedures commitment of Section
ILE of this Agreement.

Designation of a Nondiscrimination Coordinator

1.

The EPA nondiscrimination regulation requires recipients to designate at
least one person to coordinate nondiscrimination compliance efforts.

The City and the Port have designated an OAB Nondiscrimination
Coordinator. The OAB Nondiscrimination Coordinator’s responsibilities
include the following duties related to programs and activities at the OAB:

a Provide information to individuals regarding their right to

participation in any City or Port program or activity at the OAB
without regard to their race, national origin, creed, color, sex,
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disability or age, as well as the right for any individual or group to
be free from intimidation and retaliation for the purpose of
interfering with any right or privilege guaranteed by
nondiscrimination laws and regulation, or because an individual
has filed a complaint or has testified. assisted or participated in any
way in an investigation, proceeding or hearing regarding
discrimination, or has opposed any unlawful discriminatory
practice. Also provide notice of the City’s and the Port’s formal
and informal OAB grievance processes and the ability to file a
discrimination complaint with the City or the Port.

Establish grievance policies and procedures or mechanisms to
ensure that all discrimination complaints related to City or Port
programs or activities at the OAB under federal nondiscrimination
laws are processed fairly and promptly. One element of any policy
and procedure or mechanism must include the City and the Port
providing meaningful access for limited-English proficient
individuals and individuals with disabilities to the City's or the
Port’s OAB programs and activities.

Track all discrimination complaints related to City or Port
programs or activities at the OAB under federal nondiscrimination
laws including any patterns or systemic problems.

Conduct an annual review of all formal and informal
discrimination complaints filed with the OAB Nondiscrimination
Coordinator under federal nondiscrimination laws and/or any other
complaints related to programs or activities at the OAB
independently investigated by the City or the Port to identify and
address any patterns or systemic problems. In doing so, develop
and implement actions 1o overcome such patiems or problems.

Inform and advise the staff assigned responsibilities related to the
OAB regarding the City’s and the Port's obligations to comply
with federal nondiscrimination laws and serve as a resource on

such issues.

With respect to programs and activities related to the OAB, update
complainants on the progress of their discrimination complaints
under federal nondiscrimination laws and promptly inform
complainants as to any determinations made.

Annually assess the efficacy of efforts to maintain compliance with
federal nondiscrimination laws concerning OAB programs and
activities; and in doing so, the City and the Port will undertake
appropriate aclions to ensure compliance.





G.

H.

h. Provide or procure appropriate services to appropriately train City
and Port employees on the City and the Port’s respective OAB
nondiscrimination policies and procedures, as well as the nature of
the federal nondiscrimination obligations.

The OAB Nondiscrimination Coordinator designated by the City and the
Port, respectively, will not have other responsibilities that create a conflict
of interest with the OAB Nondiscrimination Coordinator responsibilities
(e.g., also serving as the legal advisor on discrimination claims filed
against the City or the Port).

The City has identified its Civil Rights Compliance Coordinator on its
website and has established the responsibilities of said coordinator which
is sufTicient to complete the Coordinator commitment of Section IL.F of
this Agreement.

The Port has identified its Civil Rights Compliance Coordinator on its
website and has established the responsibilities of said coordinator which
is sufficient to complete the Coordinator commitment of Section ILF of
this Agreement,

Public Participation

The City and the Port understand that meaningful public involvement
consists of informing, consulting, and working with potentially affected
communities at various stages of the process to address their needs. See
EPA’s Public Participation Guidance found at 71 FR 14,207. 14,210
(March 21. 2006).

The City and the Port will continue to implement requirements for public
participation under the Brown Act. the City and Port Sunshine Ordinances.
the SCA/MMRP, the MAQIP. the CTMP, and CEQA. The City and the
Port shall conduct public participation in accordance with the
nondiscrimination provisions in this Agreement. The City and the Port
may request technical assistance from EPA to ensure that outreach and
public participation protacols comply with nondiscrimination guidelines.

The City and the Port will continue to implement the requirements of Title
VI and other federal nondiscrimination laws. and EPA’s implementing
regulations to the extent required by law.

The City’s and the Port’s commitments under this Section I1.G do not
require notice of completion. By signing this Agreement. these
commitments are complete.

Access for Persons with Limited-English Proficiency
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The City and the Pont have implemented their respective Limited English
Proficient (“LEP™) Plans to provide meaningful access to OAB programs.
services, and activities for limited-English proficient individuals, which
includes language assistance services that results in accurate, timely, and
effective communication at no cost to limited-English proficient
individuals.

The City and the Port have conducted the appropriate analysis described in
EPA’s LEP Guidance found at 69 FR 35602 (June 25. 2004), and
http://www.lep.gov to determine what language services it may need to
provide to LEP individuals so that they can meaningfully participate in the
process. This information is contained in the City's and the Port's LEP
Plans, which will be updated periodically, as provided for in the respective
LEP Plans.

The City and the Port will make the West Oakland community aware of
their respective LEP Plans through on-line, print and by other appropriate
methods; and will inform the public about how to access the City’s and the
Port’s language assistance services. This information has been provided in
Spanish and Chinese.

The City has posted its LEP Plan on its website and it is available in
appropriate languages other than English as provided for in Section 11.H.3.
Accordingly, this commitment is complete.

The Port has posted its LEP Plan on its public website in English, Spanish,
and Chinese, which is sufficient to complete the commitments contained
in Section I1.H of this Agreement.

Access for Persons with Disabilities.

I

The City and the Port will promote the full and fair participation of
persons with disabilities by complying with all applicable local, state, and
federal laws at the OAB, including the requirements under law and
regulation to:

a. Provide at no cost appropriate auxiliary aids and services
including, for example, qualified interpreters to individuals who
are deaf or hard of hearing, and to other individuals as necessary to
provide eftective communication or an equal opportunity to
participate fully in a timely manner and in such a way as to protect
the privacy and independence of the individual.

b. Provide individuals with disabilities a right to request
accommodations and receive reasonable accommodations
appropriate to their needs to participate in an accessible,
nondiscriminatory, and integrated setling.
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The City and Port have implemented disability plans for providing
individuals with disabilities the opportunity for meaningful access and
opportunity for full participation at the OAB.

The City and the Port will make the West Oakland community aware that
services for individuals with disabilities are available, at no cost, through
posting of their respective disability plans on their websites.

The City has posted its ADA Plan. which incorporates Section 504, on its
website and it is available in appropriate languages other than English as
provided for in Section 1.H.3, which is sufficient to complete the
disability access commitment of Section IL.I of this Agreement.

The Port has posted its Access for Members of the Public with Disabilities
on its website. which is sufficient to complete the Disability Access
commitment of Section ILI of this Agreement.

Training

Within 120 days after this Agréeement is fully executed, the City and the
Port will train all appropriate Port and City staff assigned to oversee
development or tenancics on the OAB regarding the commitments
contained within this Agreement. Upon request of the City and/or the
Port, EPA will provide technical assistance regarding the training of the
City’s and/or the Port’s respective staffs, including technical assistance
from EPA with respect to the City's and the Port’s federal
nondiscrimination compliance efforts outside of the OAB.

Within 90 days after the initial training event, the City and the Port also
will develop respective plans to provide such training as a routine part of
the on-boarding process for new employees who work on the OAB.

The City’s and the Port’s commitments under this Section I1.J will be
complete once the City and the Port notify EPA that their training and
respective on-boarding plans as described in Section I1.J.] and 2 are
complete.

BACKGROUND

A

The West Oakland Community

[

West Oakland is located west of downtown Oakland and is generally
bounded by Interstate 580 and 40™ Street to the north; Interstate 980 to the
east; Interstate 880 to the west; and Interstatc 880 and 2™ Street to the
south. as defined in the West Oakland Specific Plan.

As 0f 2019, the Port is among the 10 busiest seaports in the United States
and the 3rd busiest seaport in the State of California. Established in 1927,
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the Port includes approximately 1,300 acres of maritime-related facilities,
including 18 deep-water ship berths. In 2017, the marine terminal
operators reported approximately 2 million total truck trips, although each
day’s truck volume varies. In 2016, the Port moved approximately 2.37
million 20-foot equivalent units (“TEU™) into and out of the Bay Area; this
flow of containers is associated with $59.2 billion in goods and supports
over 510.000 jobs in California.2

3. In 2006, the California Air Resources Board (“CARB”) undertook a multi-
year collaborative study with the Bay Area Air Quality Management
District (“‘BAAQMD") and the Port to conduct a health risk assessment
(“"HRA™) to estimate public health risks from exposure to DPM emissions
in West Oakland in 2005. The CARB HRA found that, in 2005, the West
Oakland community was exposed to DPM ambient concentrations that
were almost three times higher than the average background DPM levgls
in the Bay Area. Due to exposure to higher DPM in the ambient air, the
HRA concluded that the West Oakland community had an increased
estimated lifetime potential cancer risk. The CARB HRA determined that
emissions from on-road heavy-duty trucks result in the largest contribution
1o the overall potential cancer risk levels in the West Oakland Community,
followed by ocean-going vessels (combined transiting. maneuvering,
anchoring, and hoteling emissions), harbor craft, locomotives, and cargo
handling equipment.

4. Based on the results of the HRA, the Port, BAAQMD, CARB, and EPA,
took the following actions, among others:

a. The Port developed the MAQIP which was approved by the Board
on April 7. 2009, after the Board adopted the Maritime Air Quality
Palicy Statement on March 18, 2008 (“*Policy Statement™). The
Policy Statement documented the Port’s adoption of the goal of
reducing the health risks to its neighboring communities
(expressed as increase in cancer risk) related to exposure of people
to DPM emissions from Port sources by 85 percent by the year
2020 through all practicable and feasible means; reduction will be
calculated based on the Port’s 2005 Seaport Emissions Inventory

baseline:

b. CARB promulgated and enforced regulations on drayage trucks,
harbor crafi, off-road equipment, ocean-going vessels, and cargo
handling equipment;

2 The Local and Regional Economic Impacts of the Port of Oakland Seaport for CY2016, Martin Associates, 2018.
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The Pont created and enforced a noncompliant truck ban under the
Port’s authority. Tariff No. 2-A, Section 02400;

BAAQMD commenced real-time monitoring of particulate matter
(“PM") 2.5 in West Oakland in 2009 at 1100 21* Street,
BAAQMD documents the data from this monitor in an Air
Monitoring Network Plan Report issued each July (reflecting data
for the prior year) and available online at
http://www.baaqmd.gov/about-air-quality/air-quality-

measurement/ambient-air-monitoring-network:

CARB, BAAQMD. the Port, and EPA collectively invested $33
million (with the Port’s share being $5 million) in funding to
initially retrofit 1,319 trucks and to subscquently replace an
additional 627 trucks. See March 29, 2011, Board Agenda Report:
hutps://www.portofoakland.com/wp-

content/uploads/2015/10/2011 agenda.pdf:

In 2013. the Port applied for and was awarded an EPA National
Clean Diesel Funding Assistance program grant in the amount of
$415.932 to repower four rubber lire gantry (“RTG™) cranes to
help reduce the diesel emissions related to off-road equipment
operating on the Port’s marine terminals. The RTG repowering
project was completed and the grant file closed by the end of 2017;

In 2017, the Port advocated beforc the CARB board for a more
expansive eligibility determination for the CARB Zero and Near
Zero Freight Facilities (“ZANZEFF”) transportation electrification
program. as the original staff guidelines could have excluded the
majority of the seaport tenants and customers from receiving grant
funding. As part of the ZANZEFF grant project, it is expected that
£9 million will be awarded to improve air quality associated with
Port seaport operations, out of a larger multi-port grant award, to
demonstrate the viability of zero emissions cargo handling
equipment and heavy-duty Class 8 electric trucks in seaport
operations. The Port entered into a Memorandum of Understanding
(“MOU™) with the Port of Long Beach dated February 7, 2019, to
implement the ZANZEFF grant project. As part of the ZANZEFF
project and pursuant to the MOU. the Port committed to design and
install ten charging stations and provide for a financial match of at
least $1.25 million. See: hutps://ww2 arb.ca.gov/news/carb-
announces-more-200-million-new-funding-clean-freight-
transpodation; June 14. 2018, Agenda Report

https://poniofos aoistar.com/Lepislati il.aspx
6&GUID=109 -214 4-86FC-BESDSC8SEFAA.
January 24. 2019 Agenda Report
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http://portofoakland.legistar.com/gateway.aspx?M=F & D=a3d0ecf
0-8ce6-4db5-b316-¢29957¢31901.docx;

h. In 2018, the Port assisted with the successful application from one
of its marine terminal operators for nearly $5 million in Carl
Moyer air quality program funding from BAAQMD to replace and
upgrade the diesel engines from all thirteen of that terminal
operalor’s gantry cranes (o a hybrid-propulsion system that reduces
emissions of some air pollutants by 99 percent. As of July 2019,
four of the thirteen cranes have been successfully repowered and
are in use. The remaining nine cranes will be done in series. See

https://www.portofoakland.com/press-releases/port-oakland-
terminal-wants-clean-hybrid-cargo-handlers/,

ttp://www md.gov/~/media/files/board-of-
directors/2018/brd_min_060618-pdf.pdf?la=en, and
http://www.baagmd.gov/~/media/files/board-of-
directors/2018/bod agenda 060618-pdf.pdf?la=en; and

i The Port invested approximately $55 million (including grant
funding) to install shore side power at 11 berths at the Seaport. Port
tenants invested an additional several million dollars on the
installation of shore side power on additional berths at the Seaport.
The shore side power implementation program was led by the Port
but was in association with private marine terminal operators and
ship owners. and was completed with grant funding assistance
from CARB, BAAQMD, DOT (via a Transportation Investments
Generating Economic Recovery (“TIGER”™) grant) and the
Metropolitan Transportation Commission (via a federal pass-
through DOT Congestion Management and Air Quality program
grant). See November 30, 2010, Board Agenda Report

o co

content/uploads/2015/10/2010_agenda.pdf.

These efforts. in combination with implementation of CARB regulations
requiring emissions reductions from cargo handling equipment, drayage
trucks, refrigerated transportation units, ocean-going vessels, harbor crafi
and ships at berth, have reduced DPM emissions from Port seaport
operations. In 2018, the Port conducted the fourth update to its Seaport
Emissions Inventory, using data from 2017 operations. The 2017 Seaport
Emissions Inventory calculated that DPM emissions from trucking
decreased 98% from the 2005 baseline. The Port’s 2017 Seaport
Emissions Inventory concluded that, overall, DPM emissions from the
seaport sources decreased by 81%. These projections are based on
emission inventory calculations rather than continuously measured
emissions, using methods consistent with CARB’s own inventories. See
itps://www.portofoak m/ uni ironmental-
stewardship/seapon-air-emissions-inveniory-2005/,





6. Since 2008. when the CARB HRA was published. the California Office of
Environmental Health Hazard Assessment (“OEHHA ™) has changed its
guidelines governing the assessment of health risk. The new OEHHA
guidelines increased the calculation of health risk from DPM by a factor of
approximately 3 to 4 times compared to those used in the CARB HRA.
Thus. while DPM emissions and concentrations in the ambient air have
been reduced from 2005 levels, OEHHA’s updated health risk assessment
guidelines project a greater health risk impact from DPM in the ambient
air than was projected in the 2008 HRA.

7, According to the 2017 American Community Survey of the US Census
Bureau, the demographics of West Oakland are approximately as follows:
Caucasian 23.6%; Hispanic 17.6%; Black or African-American 41.7%;
Asian 11.1%; Pacific Islander 0.5%; Native American 0.5%: and two or
more races 4.8%. The West Oakland data is composed of the following 13
census tracts: 4014, 4015, 4016, 4017. 4018. 4022, 4024, 4025. 4026.
4027, 4105. 9819, and 9820.

B. General Public Participation Activities of the City and the Port

1. The City and the Port have carried out public participation in their
decision-making processes. Both the City Council and the Board hold
open public meetings pursuant to California’s Brown Act (“Act™) as well
as the Sunshine Ordinances adopted by the City Council and the Board.
respectively, which Ordinances provide for ten days (instead of three days
under state law) for advance notice for regular meetings. Port Ordinance
No. 4265. Exhibit A. Section V; Oakland Municipal Code 2.20.080(A).

2. In 1996, the City established the West Oakland Community Advisory
Group (“WOCAG") to provide for West Oakland community involvement
in the planning for OAB reuse. WOEIP has been involved in leadership
positions for the development of the City's and the Port’s air quality
improvement and emission reduction programs. including as co-chairs of
the Task Force for the Port’s MAQIP and 2020 and Beyond Plan
(described further below).

3. The Port’s Social Responsibility Division (“SRD”) reports directly to the
Port Executive Director. The SRD “aims to facilitate inclusion, fairness.
equity, and access to economic opportunities, programs and services of the
Port for the people and businesses in the Port community through
innovative policies and programs, strategic partnerships, and outreach...”3
The Port’s SRD’s efforts were cited by EPA as one of several examples of

3 The Port’s Budget Summary (One-Year Operating and Capital Budget Fiscal Year Ended June 30. 2019 and Five-
Year Operating Forecast and Capital Improvement Plan Fiscal Years ending June 30. 2019 through 2023) (“Budget
Summary"™). at p.98.
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how ports engage communities in the EPA’s July 2016 Draft
Environmental Justice for Ports: The Good Neighbor Guide to Building
Parmerships and Social Equity with Communities.

https://nepis.epa.aov/Exe/ZyPDF.cgi?Dockey=P1000 YGB, pdf

4. The Port’s Environmental Programs and Planning Department
(“Environmental Department™) “has primary responsibility to promote
Port business development, including the 5-year CIP, through
environmental stewardship and ensure environmental compliance with all
federal, State, and local statutes and regulations in all Port plans, activities,
operations, and development programs and projects...”™ The Port’s
Environmental Department led the MAQIP planning process and is
leading the 2020 and Beyond Plan process described further below.

&2 The Oakland Army Base Redevelopment

L. In 1995, the U.S. Army designated the OAB for closure pursuant to the
Defense Base Realignment and Closure Act of 1990. In July 2002, the
City adopted and approved the Redevelopment Plan for the OAB
Redevelopment Project and established an approximately 1,730-acre
redevelopment praject area. The Redevelopment Plan divides the OAB
into the City’s Gateway Development Area (approximately 193 acres) and
the Port Development Area (approximately 187 acres).

2. The OAB Redevelopment Plan was approved in 2002 after review and
public participation pursuant to the California Environmental Quality Act
(*CEQA™). The CEQA process allowed for public review and comment
and resulted in an Environmental Impact Report (“EIR") that identified
mitigation measures, which the City and the Port adopted.

3. In 2012, the City adopted an amended OAB Reuse Plan and prepared an
addendum to the EIR, a process that resulted in the approval of additional
mitigation measures set forth in the OAB SCA/MMREP. In July 2013, the
City Council revised the SCA/MMRP 1o require additional public
participation by adding MM PO-1. This mitigation measure specifies a
process for public review of a specified list of plans (required by other
mitigation measures) related to air quality and trucking.

4, MM PO-1 (Stakeholder Review of Air Quality and Trucking P!an§) ?n the
SCA/MMRP directs the City and its developer to engage th_e public in the
development of required plans3 related to potential air quality and trucking

4 Budget Summary. at p. 90.

5 Construction Management Plan; Construction-Related Air Pollution Controls: Truck Managem.em Plan; Maritime
and Rail-Related Emissions Reduction Plan; Truck Diesel Emission Reduction Plan; Transportation C('mtrol
Measures; Energy-Conserving Fixtures and Designs; Demonstration Projects; Parking and Tr'anspomtlon Demand
Management; Construction Traffic and Parking; and Traffic Control Plan — Hazardous Materials.
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impacts during construction and operation of the project. MM PO-|
specifies that the City shall maintain a stakeholder list (the stakeholder list
includes anyone who requests to be on the list and currently contains
approximately 55 people. including principals of the WOEIP. community-
based organizations, residents and business. and representatives of
governmental agencies); hold quarterly public meetings with stakeholders
to discuss the status of the required plans; provide at least 45-days’ notice
that a draft plan is under development: provide the draft plan to the
stakeholder list with 17 days for stakeholders to review and comment; and
following approval of each plan by the City Administrator, provide an
informational presentation at a public meeting of the City Council
regarding public outreach for, and the content of,, the specific plan.
Pursuant to MM PO-1, the City Administrator has the authority to approve
each of the required plans. An informational presentation to the City
Council must be within 90 days of the City Administrator’s approval of
each plan. The first plan subject to the public outreach process of MM PO-
1 was for the City's infrastructure project and was released for public
review in July 2013. and the first stakeholder meeting was in September
2013. Since that time. quarterly stakeholder meetings and public review
of the specified plans have taken place once the plans have been submitted
for City review.

The Northeast Gateway Construction Management Plan (“CMP") and the
Construction-Related Air Quality Plan (“Northeast Gateway Air Quality
Plan”) were subject to the public participation process specified in MM
PO-1. A presentation of the initial version of the CMP took place at a
quarterly stakeholder meeting on March 3, 2016. This meeting included
community-based organizations, community residents, and interested
governmental agencies. Using input received at that meeting. a revised
version of the construction-related diesel emission reduction and air
quality measures was submitted to the City on April 25. 2016.
Subsequently, the drafR CMP was released to the stakeholders on May 13.
2016, for the official 17-day public review period. Written comments
were received, reviewed, and considered. The draft CMP was revised
again on July 18, 2016. July 27. 2016, and August 30, 2016, based on
input the City received from the public, as well as from the regional and
state-wide air quality agencies. When the applicant submitted the final
draft CMP on August 30. 2016, it also provided responses 1o comments
received from stakeholders. The Northeast Gateway Air Quality Plan
contains a set of measures to reduce diescl emissions and reduce air
quality impacts during construction. Throughout this process, the
developer undertook three separate revisions of the Northeast Gateway
CMP and Air Quality Plan, The City Administrator approved the final
Northeast Gateway CMP and Air Quality Plan on October 4. 2016.

The 2012 Initial Study/Addendum, upon which the City's 2012 approval
of the OAB Redevelopment Plan was based, documented several
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significant health risk impacts due to exposure to substantial toxic air
contaminants, despite inclusion of several mitigation measures related to
air quality. These health risk impacts were classified as significant and
unavoidable impacts. Because this document was prepared as an
Addendum under California’s CEQA regulations, the City was not
required to and did not circulate a draft Addendum prior to holding a
public hearing on the Addendum, See Section 15164(c) of the CEQA
regulations.

In addition, discussions continued outside the purview of CEQA among
federal, state and local environmental and public health agencies; the City;
the Port; the community; and other stakeholders to consider further
reductions to these projected impacts.

Prior to adopting the 2012 Initial Study/Addendum, the City convened
numerous meelings with City Council members and community members
to discuss the project and negotiate community benefits. The City and the
community groups entered inio a Cooperation Agreement dated

December 20, 2012. addressing labor-related issues and creation of a Jobs
Center. The Cooperation Agreement was signed by the Alameda County
Building and Construction Trades Council, Alameda County Central
Labor Council and certain community-based otganizations, including the
WOEIP. See

http://www2.oaklandnet.com/oakcal /grou documents/report/oakQ6

2012.pdf,

The Port and CenterPoint-Oakland Development | LLC (“CenterPoint™)
entered into a Ground Lease Agreement dated January 8, 2018, covering
approximately 27 acres of Port-owned land at the OAB. CenterPoint
intends to develop a Seaport Logistics Complex on the premises. The
Ground Lease Agreement includes as Attachment B an Operations Jobs
Policy.
htips://portofoakland.legistar.com/View.ashx?M=F&1D=5525078&GUID
=05AE4CD1-ABBA-4872-A352-8B78BD1302DE. The Port also entered
into a Cooperation Agreement dated September 7, 2017, with thirteen
community-based organizations, including the WOEIP.
hups://portofoakland. lepistar.com/View.ashx?M=F&ID=5525082&GUID
=850C2B8F-E37|-48C8-82DF-14F87FC75B8C. The Operations Jobs
Policy was between the Port, CenterPoint, and two major community
coalitions (Revive Oakland and Oakland Works). These represent over 30
community-based organizations, some of them include the East Bay
Alliance for Sustainable Economy, WOEIP, West Oakland Neighbors, and
Oakland Community Organizations. CenterPoint retained a community
outreach/engagement firm (Craig Communications) to support its
outreach/engagement efforts. CenterPoint distributes a bimonthly project
update 1o keep stakeholders informed of current project activities and
major milestones. The project update includes a list of “Community
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D.

10.

Protection Measures” being implemented. as well as contact information
for any questions.

Additional public outreach has been undertaken pursuant to the Port's
CTMP, discussed in Section [II.E.2; the City’s MM PO-1, discussed in
Sections I11.C.3 and [I1.C.4: and the West Oakland TMP discussed in
Section II.C.

Air Quality Efforts of the City and the Port

1.

The City’s OAB development project consists of public improvements and
private improvements. Prior to the start of public improvements. the City
implemented an Air Quality Monitoring Program for its public
improvements construction.

As part of the Community Benefits Agreement negotiated with the
community to address community concerns about local air quality and
public health, the City established an Air Quality Program. The
installation of three air quality monitoring devices, one at the OAB and
two in West Oakland, allows the City. the air quality agencies. and the
public access to air quality dala specific to West Oakland. This program
recorded data for the past four years throughout the public improvement
work. The results have been summarized into quarterly reports since the
fourth quarter of 2013 and are available online at:

hupe/mgenm.eom/OAB AQM.,

As described above in Section I11.C.5, the Northeast Gateway Air Quality
Plan, prepared in accordance with MM PO-1 (Public Outreach
Mitigation), contains a set of measures to reduce diesel emissions and
reduce air quality impacts during construction, including:

a. utilizing an on-site wind speed sensor to determine when site/soil
watering is necessary during high winds;

b. encouraging the use of Tier 4 off-road construction equipment to
reduce diesel emissions during construction, with, at a minimum,
Tier 3 off-road engines for all equipment brought on site;

c. not allowing Tier 1 or Tier 2 equipment during construction of the
building:
d. requiring portable construction equipment to use on-site electricity

instead of diesel generators: and

e. requiring a Compliance Manager to maintain daily logs and
complete training from CARB for emissions cvaluations.
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On October 20, 2017, the Port and the City met with represematives of
CARB, BAAQMD, EPA Region 9, Alameda County Department of Public
Health, the Metropolitan Transportation Commission, and the Alameda
County Transportation Commission to discuss responses by the Port and
the City on a planning proposal made by the BAAQMD entitled
“BAAQMD Emissions Reduction Actions for the Port of Oakland/Former
Oakland Army Base.™

Before and afier the October 20, 2017, meeting, both Port and City staff
participated in multiple air quality planning meetings (including those on
September 8, 2017, September 15, 2017, October 3, 2017, October 20,
2017, November 7, 2017, and December 4, 2017) in coordination with the
above agencies 1o analyze near- and long-term efforts and projects that
would support emissions reductions related to the operations at the seaport
and the OAB. In its October 18, 2017, response, the Port proposed a set of
source categories and specific emissions reduction actions that would have
the greatest impact on further reducing DPM, GHG, and other criteria
pollutant emissions.

Since 2005, according to calculations in the Port’s third update to its
Seaport Emissions Inventory, the Port’s emissions reductions programs
and projects have reduced seaport-related DPM emissions by 81%. The
Port undertook the initial 2005 baseline emissions inventory which was
updated three times in 2012, 2015, and 2017, respectively. See
http://www.portofoakland.com/files/PDF/Port_Oakland 2017 Emissions
Inventory.pdf. In the Port’s October 18, 2017, letter, the additional
proposed emission control strategies focused on the following sources:
harbor craft, cargo-handling equipment, and ocean-going vessels. Potential
measures for ocean-going vessels include alternative emissions control
devices, vessel speed reduction, and additional shore-power vaults. The
Port also proposed electrical system upgrades and improvements to
promote near-zero and zero-emissions equipment. The proposed
emissions control strategies would require cooperation between the Port,
BAAQMD, entities responsible for vessel safety at sea and in San
Francisco Bay, and the regulated entities such as harbor craft owners,
ocean-going vessel fleets, and terminal operators.

Between 2007 and 2009, the Port convened neighborhood and business
representatives and State of California and regional air quality regulators
to develop the MAQIP. The Pont established and convened the MAQIP
Task Force - comprised of 35 stakeholders, including representatives of
the West Oakland neighborhood, Port tenants, environmental advocacy
groups, federal, State and regional air quality regulatory agencies.
Alameda County public health agencies, and maritime-related businesses -
to develop the goals and actions to guide emissions reductions from
maritime mobile sources and contribute to improving local public health in
West Oakland.





Ll

With MAQIP Task Force public participation. the Port finalized. and the
Board approved the MAQIP in April 2009. The MAQIP serves as a
master plan for the Port’s long-term programs and projects to reduce the
health risk impacts associated with air emissions from maritime equipment
serving the Port. The MAQIP implements the Port's emissions reduction
target expressed in the Policy Statement described in Section I11.A 4.a.

Upon approval of the MAQIP in April 2009. the Port committed to
reconvene the MAQIP Task Force in five and ten years to review progress
towards the plan’s goals and reconsider strategies if modification was
needed. To fulfill this commitment, Port staff held a public meeting on
November 19, 2013. to present a progress report on the MAQIP to MAQIP
Task Force members and other interested members of the public. The Port
held co-chairs meetings on January 26. 2018, February 9. 2018, March 12.
2018, and April 18, 2018, to assist in preparing for the MAQIP Task Force
reconvening. The Port reconvened the MAQIP Task Force on February
23,2018, and May 9, 2018. to consider the next phase of specific
emissions control strategies, to report on progress on the Port’s emissions
reduction efforts. and begin seaport air quality planning for the period
2020 and beyond with stakeholder input. The Port held another MAQIP
co-chairs meeting on June 5, 2018, to prepare for the next Task Force
meeting which was held on June 21. 2018. to focus on the Port's proposed
2020 and Beyond Plan,

The Port prepared and posted the Draft 2020 and Beyond Plan on the
Port’s website on June 29. 2018. The Draft 2020 and Beyond Plan was
discussed in open session at the July 12, 2018, Board meeting. According
to the Draft 2020 and Beyond Plan. it builds on the foundation established
by previous air quality programs and projects. primarily the MAQIP. 1t
renews MAQIP's focus on emissions reduction measures by placing these
within the context of the State’s GHG emissions reduction targets and
zero-emissions initiatives. Like the MAQIP, the Drafi 2020 and Beyond
Plan provides a master plan-level framework to guide decision-making,
policy and action. Whereas the MAQIP focused largely on reducing
emissions from existing maritime equipment, the Draft 2020 and Beyond
Plan addresses not only equipment, but also fuels, operations, and,
significantly. infrastructure. The stated “Vision™ of the Draft 2020 and
Beyond Plan is: “...the transition of Seaport operations to zero-emissions
operations through changes in equipment. operations, fuels, and
infrastructure. The vision of the Plan is to contribute to cleaner regional
and local air quality; reduce toxic air contaminants and GHG emissions;
sustain Seaport business growth. financial health. and development in a
competitive market: and contribute to improvements in local public health
and quality of life.”

The Port issued a Notice of Public Review and Comment dated June 29,
2018, inviting the public to comment on the Drafi 2020 and Beyond Plan.
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12,

13.

On July 24, 2018, the Port issued a revised Notice of Public Review and
Comment (“Revised Notice") indicating that comments on the Draft 2020
and Beyond Plan were due by 5:00 pm on Friday, August 31, 2018. The
Revised Notice indicated that the Port would present responses to
comments at the September 26, 2018, Seaport Air Quality Task Force
Meeting.

On August 22, 2018, the MAQIP co-chairs held a meeling to discuss the
Drafi 2020 and Beyond Plan. The Task Force convened apgain on
September 26, 2018, where the Port presented an overview of key areas of
the Draft 2020 and Beyond Plan with corresponding input received
through public comment and Port responses to public feedback. In
addition, at the September 26. 2018, meeting, the Task Force received a
presentation on Advancing Race Equity that provided guidance on
advancing air quality and public health and heard a discussion by
representatives of the maritime industry on their perspectives on the state
of clean air technologies and implementation of air quality emissions
reductions measures. At the request of stakeholders, the Port issued a
Revised Draft of the 2020 and Beyond Plan (“Revised Draft™) on
December 14, 2018, for additional public review and comment. The
deadline for comments was initially January 17, 2019. The Revised Draft
included all of the proposed Appendices associated with the subject plan.
public comments made during the public review period, responses, and
revisions to the Draft 2020 and Beyond Plan, where applicable. The
Revised Drafl included a 250 page “Response to Comments on the June
29, 2018 Drafi Plan” which responded individually to over 300 comments
received on the Draft 2020 and Beyond Plan. Appendix G of the Revised
Drafi is the Public Engagement Plan associated with the 2020 and Beyond
Plan. An additional co-chairs meeting was held on December 18, 2018,

.and an additional Task Force Meeting was held on January 10, 2019, 10

review and discuss the Revised Draft. On January 15, 2019, WOEIP
requested a one-week extension of the January 17, 2019, deadline to
provide comments on the Revised Draft. On January 16, 2019, the Port
issued a Revised Notice of Public Review and Comment for the Revised
Draft extending the deadline for comments to January 24, 2019, at 5pm. A
Co-Chairs meeting was held on March 19, 2019, to set the agenda for the
next Task Force meeting. A further Task Force Meeting was held on April
23, 2019, to present how comments on the Revised Draft were proposed to
be addressed in the final 2020 and Beyond Plan.

Many of the comments received on the Revised Draft pertained to the
California Low Carbon Fuel Standard (“LCFS”). The goal of the LCFS
program is 1o reduce the carbon intensity of transportation fuel in
California. The LCFS program is run by CARB. The LCFS program was
approved in 2009 and began in January |, 2011. The LCFS program was
amended in January 2019 to include some port-related fueling activities,
such as providing electricity to ships at berth (shore power). Following
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14,

suggestions made from stakeholders on the Revised Draft. on March 14.
2019, the Port enrolled in LCFS so it can earn credits for providing shore
power electricity. On March 20. 2019, the Port registered its shore power
equipment. Future sales of the credits will provide funds that the Port can
use to further its 2020 and Beyond Plan goals.

On June 13, 2019, the Board passed a resolution approving the 2020 and
Beyond Plan and directing Port staff to:

submit an Agenda Report to the Board. within six months
following the date of the resolution, on the feasibility of replacing
all cargo handling equipment at the Port with zero-emissions
equipment including the feasibility of related goals and metrics:

submit an Agenda Report to the Board, within six months
following the date of the resolution, on the feasibility of replacing
all drayage trucks at the Port with zero-emissions trucks including
the feasibility of related goals and metrics:

submit an Agenda Report to the Board, within six months
following the date of the resolution. on the capacity of the
Seaport’s electrical system, tenant needs for electric vehicle
charging equipment, and the ability of the Port to provide electric
vehicle charging equipment;

submit an Agenda Report to the Board by June 1, 2020, on Port-
related strategies and/or implementing actions that are legally
required or that, in the Port’s judgment, may meet the 2020 and
Beyond Plan feasibility criteria (Table D-2), as a result of the final
West Oakland Community Air Action Plan prepared pursuant to
AB 617 and any potential related updates to the 2020 and Beyond
Plan;

submit an Agenda Report to the Board, within 18 months
following the date of the resolution. on 2019 emissions associated
with ocean going vessels, tugboats, and rail tenants (BNSF and
West Oakland Pacific Railroad), and on performance incentive
programs of ocean vessels and rail tenats; and

submit an Agenda Report to the Board, within 18 months

following the date of the resolution, on costs and financing aspects
associated with the 2020 and Beyond Plan including discussions of
grant and incentive funding opportunities from outside sources
(i.e.. CARB. BAAQMD, and the California Energy Commission.
etc.) and private sector and Port resources.
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E. Truck Management Efforts of the Port and the City

L.

As part of the Port’s “Vision 2000” Drayage Truck Replacement Program,
in late 2005, the Port launched its drayage truck replacement program to
provide subsidies to truckers serving the Port of Oakland to “scrap” older
heavy-duty diesel trucks and replace these with newer, cleaner-burning
heavy-duty trucks. The Port offered truckers up 1o $40,000 to replace
model year 1993 or older trucks with model year 2000 or newer model
year trucks with significantly lower emissions. Under this program,
approximately 80 trucks were replaced and close to $3,000,000 in
incentive funding was awarded.

In conjunction with the MAQIP planning process, in 2007, the Port began
work on the CTMP. The Port finalized the CTMP in 2009. The CTMP
sets forth programs and projects to address air quality, safety and security,
business and operations, and community issues associated with trucks
serving the Port (“drayage trucks”). Through adoption and
implementation of the CTMP, the Port seeks to identify drayage trucks
serving the Seaport, support compliance with truck-related regulations to
reduce emissions of air pollutants, increase safety and security domain
awareness, improve operational efficiencies, reduce traffic and congestion,
and involve and educate all Seaport stakeholders.

The Port established a CTMP technical advisory committee (“TAC™) to
assist Port staff in developing the CTMP. The TAC was comprised of
West Oakland residents, State and Federal regulators, marine terminal
operators, and trucking companies. The TAC met formally on multiple
occasions and provided ideas and solutions that shaped the development,
programs, and projects of the CTMP.

Under the CTMP, the Port contributed $5 million to provide grants to
retrofit and/or replace trucks to meet CARB emissions standards and
provided truck parking and service facilities on Port property to alleviate
the problem of trucks parking in West Qakland. Other elements of the
CTMP include provisions for enforcement of truck parking and operations
restrictions on neighborhood streets, truck registration for security
purposes, and outreach to truckers regarding idling regulations.

The City has taken steps to limit the impact of trucking in West Oakland
including: (i) establishing truck routes and truck prohibited streets in West
Oakland (2006); (ii) developing a new Specific Plan for West Oakland
(2014) which specifies the City’s policies for future development of West
Oaskland: and (iii) rezoning of West Oakland which includes restrictions
on trucking und truck related businesses (2014).

As part of the implementation of SCA/MMRP Mitigation Measure 4.3-7,
Port and City staff conducted outreach to residents in West Oakland,
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community groups, commerce associations. businesses. elected officials,
and truck drivers to solicit input on the development of the West Oakland
TMP pursuant to the West Oakland TMP Public Engagement Plan. See
Section I11.C. The Port and the City completed the Draft West Oakland
TMP on November 16, 2018, and circulated the Draft West Oakland TMP
for public review and comment. The public review and comment period
concluded on January 4. 2019. The final West Oakland TMP included a
wrilten response to comments.

E. California’s Assembly Bill (AB) 6176 was approved by the Governor of
California on July 26. 2017. It requires CARB to develop a statewide strategy to
reduce emissions of toxic air contaminants and criteria air pollutants in
communities affected by high cumulative exposure burden and it requires air
districts to adopt. for selected communities, a community emissions reduction

program.

1. In response to these AB 617 requirements. CARB established the
Community Air Protection Program (“CAPP™) and selected West Oakland
to be among the first 10 communities in California for initial targeted
action through a community emissions reduction program, the WOCAP.

2. BAAQMD established the West Oakland Community Air Action Plan
Steering Committee (“Steering Committee™), which meets on a monthly
basis. since July 27, 2018, and brings together stakeholders, including air
district stafl, the City and Port. community groups. participants from the
school district, land use planning agencies. transportation agencies, local
health departments, and other stakeholders. WOEIP is a co-lead. with
BAAQMD. on the Steering Committee.

3. The Steering Committee is responsible for advising on the development of
the WOCAAP. with the goal that the WOCAP be adopted by BAAQMD
by October 2019, as well as disseminating information to and soliciting
information from the community stakeholders which the committee
members represent.

G. Nondiscrimination Policies and Procedures

During the course of this investigation, EPA reviewed policies and procedures of
the City and the Port related to their nondiscrimination programs. This review
included the procedural safeguards required by EPA’s nondiscrimination
regulations, public participation policies and procedures, as well as the legal
requirements to provide meaningful access to programs and activities for

6 Assembly Bill 617, Garcia. C., Chapter 136, Statutes of 2017, modified the California Health and Safety Code.
amending § 40920.6, § 42400, and § 42402 of, and adding § 39607.1, § 40920.8. § 42411, § 42705.5,. and §
44391.2.
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v.

individuals with disabilities and limited-English proficiency. See Section I1.D
through I1.J.

GENERAL

Al

In consideration of implementation of commitments and actions described in
Section Il of this Agreement by the City and the Port. EPA will end its
investigation and consider the complaint in EPA Complaint Nos. 13R-17-R9 and
14R-17-R9 resolved, and EPA will not issue a decision containing findings on the
merits of the complaint.

EPA will monitor the implementation of the commitments in Section 11.D-J of this
Agreement as appropriate (o ensure they are fully implemented. Once the terms of
this Agreement are satisfied, EPA will issue a letter documenting closure of its
monitoring action regarding EPA File Nos. 13R-17-R9 and 14R-17-R9.

Within thirty (30) days of the completion of each of the commitments identified
under Section ILJ of this Agreement, the City and the Port will provide
documentation demonstrating completion of the commitments by electronic mail
to:

Lilian S. Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel (Mail Cade 2310A)
Environmental Protection Agency

1200 Pennsylvania Avenue N.W.

Washington D.C. 20460
Dorka.Lilian@epa.gov

Within thirty (30) days of receipt of the documentation demonstrating completion
of the commitments in Section 11.J. EPA will either accept the documentation
demonstrating completion of the commitments or notify the City or the Port and
provide technical assistance 1o resolve outstanding issues.

If EPA believes that either the City or the Port has not adequately completed the
commitments described in Section I1.J, then CPA may provide technical assistance
to the City or the Port and the affected parties will engage in a consultative
process to attempt to resolve any outstanding issues consistent with the terms of
this Agreement.

This Agreement will remain in efieet until closure of EPA monitoring pursuant to
Section IV.B, above. The City and the Port understand that a failure to address
any alleged breach of any commitment described in Section I1.J of this Agreement
- atter the panties have gone through technical assistance and opportunity to cure
described above — may result in EPA resuming the investigation.
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COMPUTATION OF TIME, EXTENSIONS OF DEADLINES, AND NOTICE

A.

As used in this Agreement, “day” will mean a calendar day. In computing any
period of time under this Agreement, where the last day would fall on a Saturday.
Sunday, or federal holiday. the period will run until the close of business of the
next working day.

Either the Port or the City may request an extension of any deadline contained
within this Agreement for good cause showing by providing notice to EPA. EPA
shall review the Port’s or the City’s request (as the case may be) for an extension
in good faith and not unreasonably withhold consent to an extension especially in
those cases where the Port or the City (as the case may be) shows good faith
efforts at compliance with the commitments contained within this Agreement
and/or where the Port or the City (as the case may be) need to hire staff, hire
consultants, or expend funds in order to achieve one of the commitments
contained herein.

Electronic documents submitted to EPA by the City and the Port via email will be
sent to the following email address: Dorka.Lilian@epa.gov.

Documents submitted by mail by the City and/or the Port to EPA will be sent to:

Ms. Lilian S. Dorka. Director

External Civil Rights Compliance Office,
Office of General Counsel (Mail Code 2310A).
Environmental Protection Agency

1200 Pennsylvania Avenue N.W.,

Washington D.C. 20460

Documents submitted by mail by EPA to the City and the Port will be sent to:

Ms. Maria Bee

Chief Assistant City Attorney

City of Oakland, City Attorney's Office
Oakland City Hall

1 Frank H Ogawa Plaza. 6" Floor
Oakland, CA 94612

and

Ms. Michele Heffes
Assistant Porl Attorney
Port of Oakland

530 Water Street
Oakland, CA 94607
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EFFECT OF THE AGREEMENT

A,

The City, the Port, and EPA understand that by signing this Agreement, they agree
to provide data and other information in a timely manner in accordance with the
requirements of this Agreement. Further, the City and the Port understand that
during the monitoring of this Agreement. if necessary, EPA may visit the City
and/or the Port, interview stafT with counsel present, and request such additional
reports or data as are necessary for EPA to determine whether the City and the
Port have fulfilled the terms of this Agreement.

If any party to this Agreement desires to modify any portion of this Agreement
because of changed conditions making performance impractical or impossible, or
due to material change to the City’s and/or the Port’s program or authorities, or
for other good cause, the party seeking a modification will promptly notify the
other in writing, setting forth the facts and circumstance justifying the proposed
modification. Any modification(s) to this Agreement will take effect only upon
written agreement by the City Administrator, the Port Executive Director, and the
Director of ECRCO.

This Agreement constitutes the entire Agreement among the City, the Port, and
EPA regarding the matters addressed herein, and no other statement, promise, or
agreement. made by any other person will be construed to change any
commitment or term of this Agreement, except as specifically agreed to by the
City. the Port, and EPA in accordance with the provisions of Section V1B above.

The City and the Port understand that EPA will not close its monitoring of this
Agreement until the City and the Port have fully implemented the commitments in
Section I1.J of this Agreement and that a failure to complete any commitment
contained in Section.[1.J of this Agreement may result in EPA opening an
investigation.

This Agreement does not affect the continuing responsibility of the City and the
Port to comply with Title VI or other applicable federal nondiscrimination laws
and EPA’s nondiscrimination regulations at 40 CFR Part 7, nor does it affect the
investigation of any Title VI or other federal civil rights complaints or address any
other matter not covered by this Agreement.

The effective date of this Agreement is the date by which the City, the Port, and
EPA have all signed the Agreement. This Agreement may be signed in
counterparts. The City Administrator, in her capacity as an official of the City of
Qakland, and the Executive Director of the Port of Oakland have the authority to
enter into this Agreement for purposes of carrying out the obligations and
activities outlined in this Agreement.

The Director of EPA’s ECRCO has the authority to enter into this Agreement for
EPA.
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On Behalf of the City of Oakland. a municipal corporation. acting by and through its City
Council:

Sabrina Landreth, o
City Administrator. City of Oakland
QOakland City Hall

This Agreement shall not be valid or effective for any purpose unless and until it is approved by
the City Attorney as to form and legality.
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Barbara J. Parker
City Attorney. City of Oakland
Oakland City Hall

Resolution # 27\ A4

On Behalf of the City of Oakland. a municipal corporation, acting by and through its Board of
Port Commissioners:

nn WaJt\)

Executivc?)irec(or
Port of Qakland

This Agreement shall not be valid or elfective for any purpose unless and until it is approved by
the Port Attorney.
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Michele Hefées Date
Port Attorney
PA.# 2019-%03
Port Resolution No. 1.9 =~ 8A






On Behalf of the Environmental Protection Agency:

Lilian S. Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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